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Problems of Tariff Publication 
By Water J. Keiiy* 


In an article in the May 1945 Practitioners’ Journal, the authors took 
exception to special permissions by the Commission’s departures from 
tariff rules prescribed by the Commission in 1928 and, by quoting from 
earlier decisions of the Commission and the courts, apparently inferred 
that railroad freight tariffs are intentionally and unjustifiably compli- 
eated. Consideration of the basic problems involved, it is believed, will 
show that the inference is unjustified. 

In a chapter entitled ‘‘Conclusions,’’ six recommendations are made 
and here again it is inferred that the problem had had no real attention. 
Most of the recommendations, it is believed, are wholly impracticable and 
if adopted would adversely. affect the public interest. 

Since 1936 a subcommittee of the Traffic Advisory Committee of 
the Association of American Railroads has given careful and close at- 
tention to the problem of simple and accurate publication of freight 
rates. The Interstate Commerce Commission is represented on this 
committee. Until the war interrupted its activities, frequent meetings 
were held in Chicago, New York, Boston, St. Louis, New Orleans, Dallas, 
Cincinnati, Cleveland and Detroit, at which representatives of the public 
were in attendance. The National Industrial Traffic League and the 
Regional Advisory Boards have similar committees. There has been 
constant and complete cooperation between the railroad committee, the 
League’s committee and the committees in the Advisory Boards. Much 
has been accomplished in a cooperative way in standardizing methods of 
publication, establishing uniform rules and regulations and the like, all 
of which are reflected as recommended practices in A. A. R. Tariff 
Cireular No. 4, which was issued in August 1940 and supplemented, 
No. 2, December 1, 1941. 

Railroad freight tariffs reflect rate adjustments. Rate adjust- 
ments reflect laws of the United States and the several States as in- 
terpreted and administered by the Interstate Commerce Commission and 
State regulatory bodies. Rate adjustments also reflect the necessities 
of commerce, commercial competition and competition between types 
of carriers. If tariffs are complicated, it is because the rate structure 
is complex and not because of departure from some rule in the Inter- 
state Commerce Commission Tariff Circular, or in tariff circulars of sev- 
eral of the States. The rules in Tariff Circular No. 20, which is now 
nearly twenty years old, are general rules which cannot be made to fit 
every situation. Changes in industry, commerce, competition, regula- 





* Mr. Kelly is Assistant to the Vice-President, Traffic Department, Association 
of American Railroads, and is Chairman of the A. A. R.’s Committee on Freight 
Tariffs. He was asked by the editor to comment on the article in the May, 1945, 
issue of the Journal by George P. Shuler, Jr., and Howard D. Bergen, entitled 
Difficulty of Ascertaining Legal Rate Due to Confused State of Many Rail Tariffs.” 
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tory laws and traffic practices from time to time require changes in 
rules. The A. A. R. Committee on Freight Tariffs now has pending 
before the Interstate Commerce Commission twenty-three petitions seek- 
ing amendment of twenty-seven of the seventy-seven rules in Tariff 
Circular No. 20. In each petition the Committee recommended wording 
to be substituted for the wording now in the circular and offered com- 
plete justification for the changes requested. 

Rejection of freight traiffs or supplements for failure to comply 
with tariff rules, as is recommended (d), would not be in the public 
interest. Confusion inevitably would result, and the public would be 
deprived of rates, rules and regulations to which it is entitled, because 
an employee of the railroads had failed to observe a rule as to form of 
publication. For many years the Commissions have followed the prac- 
tice of calling attention to these errors and requiring that the tariff or 
supplement be brought within the rules or an application be filed for 
permission to depart from the rules on a proper showing. After the 
tariff circular has been revised and brought up to date, there could be 
no objection to a program to bring the carriers’ tariffs in line with 
the requirements of the rules, as recommended (b), but there always will 
be rate adjustments for which special forms of publication must be fol- 
lowed under special permissions. A recent case of this kind was the 
decision of the Interstate Commerce Commission in the Class-Rate Case, 
Docket 28300, where, in order to make the interim adjustment effective 
within the time required by the order, as amended, it was necessary for 
the Commission to authorize several different types of publications, most 
of which departed from rules in Tariff Cireular No. 20. 

After careful study, the railroads have been unable to find a prac- 
tical method of complying with the aggregate-of-intermediates provision 
of Section Four of the Act other than by the use of aggregate-of-inter- 
mediates rules. In some interterritorial adjustments equalizing aggre- 
gate rules are desirable. The use of such rules should be recognized 
in the Tariff Circular as an acceptable and desirable method of protecting 
combinations where the alternative is publication of combinations as 
through rates. 

The law requires that the public be given the benefit of combinations 
lower than through rates. It provides also that shippers have the right 
to route their traffic. A rule designed to comply with the aggregate-of- 
intermediates clause should not be framed so as to deprive shippers of 
available service routes or railroads of their right to compete for traffic 
at equal rates, both of which are in the public interest. 

Rule 56(c) of Tariff Circular No. 20 is designed to protect the 
railroads from unforeseen departures from the aggregate-of-intermediates 
clause of the Fourth Section. Rule 56(c), as it now reads, or as recom- 
mended (e), is not a satisfactory answer to this question. It is merely 
a promise to publish and pay reparation. The promise to pay reparation 
does not protect the public. Publication of combinations as through 
rates would cast an unnecessary and impossible burden on the railroads 
and the public because the volume of tariff matter would be so great that 
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it would be unwieldy and result in additional expense which would add 
to operating costs. In the end the cost of such publications would be 
paid by the public if the railroads are to have sufficient revenue to 
sustain an adequate transportation system. Furthermore, experience 
has shown that it is impossible to keep up to date tariffs which name 
through rates based upon combinations. There is no way of determining 
accurately from day to day what the lowest aggregate of intermediates 
is or will be in the future. A publication of the sort recommended would 
be out of date before the tariffs could be distributed to the public and 
the vast volume of tariff matter which would result from that plan of 
procedure could be read and understood. 

It should be borne in mind that application of rates to particular 
shipments is not the only use made of railroad freight tariffs. In pric- 
ing goods on a delivered basis or in buying goods on an f.o.b. basis, in 
a competitive market, it is necessary that those who have merchandise to 
sell and those who are in the market to buy know the applicable rate 
from competing points of production at the time the transaction is made. 
This can be determined with reasonable accuracy only if there is in the 
tariffs an affirmative aggregate-of-intermediates rule. 

In its original form, as construed by the Supreme Court, Section 
Four amounted to no more than a rule of evidence. It established a 
rebuttable presumption of illegality in any rate which departed from the 
long-and-short-haul rule. It was aimed primarily at a special type of 
Section Three violation, i.e., the undue preference of one locality to 
the undue prejudice and disadvantage of the other. Its concern with 
the question of reasonableness of rates was more or less incidental and 
related entirely to their reasonableness on the upward side. On the 
other hand, the aggregate-of-intermediates clause, inserted in 1910, had 
to do primarily with reasonableness of rates. Here again the concern 
was with reasonableness on the upward side. The 1910 amendment also 
added a provision with reference to increase of a rate previously reduced 
to meet water competition. The change in 1910 also set up a special pro- 
cedure for legalizing Fourth Section departures in advance of estab- 
lishment of rates. The 1920 amendments, which added the three trouble- 
some provisions commonly referred to as the ‘‘reasonably compensatory’’ 
clause, the ‘‘equidistant’’ clause, and the ‘‘ potential competition’’ clause, 
brought the question of reasonableness of rates more directly into issue. 
In this change emphasis was placed on reasonableness on the downward 
side. The Transportation Act of 1940 repealed the ‘‘equidistant’’ clause, 
added a new procedural feature and extended the application of the 
section to domestic water carriers. 

It is clear that in spite of the important changes that have been 
made since its original enactment, the long-and-short-haul provision of 
Section Four still is, as it was in the beginning, essentially procedural in 
character. A review of legislative history with its disclosure of the 
pressure that has been brought upon Congress to make the long-and- 
short-haul provision absolute and the persistency with which Congress 
has refused so to do leaves no room for any other conclusion than that 
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this section of the Act is not intended to serve as an end in itself but 
merely as a means to an end. It is designed as an aid to the admin- 
istration of other sections of the Act. Departure from the rule is in- 
tended to be prohibited only where it results in a violation of some one 
or more of the provisions of other sections. It was on this ground that 
the Supreme Court in Inter-Mountain Rate Cases, 234 U. S. 436, sus- 
tained the validity of Section Four against the charge that it represented 
an unconstitutional delegation of legislative power. 

It would appear that the Interstate Commerce Commission has been 
unduly restrictive in prescribing limitations upon cireuity and min- 
imum revenue, both based on mileage, in Fourth Section Orders in- 
volving departures from the long-and-short-haul rule. Limitations have 
been imposed which go beyond the requirements of the aggregate-of-in- 
termediates rule in the Fourth Section. It is these and other limita- 
tions referred to herein which in no small degree cause complications in 
railroad freight tariffs. 

In an effort to simplify ascertainment of combination rates on inter- 
territorial traffic, on recommendation of the A. A. R. Committee on 

‘Freight Tariffs, there was filed Fourth Section Application No. 17488 
which sought relief from all aggregate-of-intermediates provision via 
routes other than recognized gateways, so that there would be available 
in simple form over-all established routes the lowest combination based on 
any recognized gateway. There was considerable shipper opposition. 
In denying this application (238 I. C. C. 347, 351), the Commission said 
that applicants had not established a special case within the meaning of 
Section Four. This seems to beg the question. What was there sought 
was a practical method of complying with the aggregate-of-intermediates 
clause which would give to the public and the railroads, in understand- 
able form, rates which they were entitled to have and avoid controversy 
and litigation about combinations made over ‘‘trick’’ routes. Had the 
Commission granted the relief requested, a long step would have been 
taken in the direction of simple and understandable tariffs. 

The railroads also filed Fourth Section Application No. 18830 which 
sought authority under which circuitous routes between two given points 
would be permitted to meet the rate applicable over direct routes between 
the same points. The purpose was to avoid publication of circuity tables 
based on distance, revenue or other arbitrary limitations which had 
been prescribed by the Commission in several Fourth Section Orders. 
In that application it was urged that these limitations defeated the 
purpose for which they were imposed—wasteful transportation—and 
because of their wholly arbitrary character, in many instances, operated 
to exclude routes via which the rates proposed would, in fact, be rea- 
sonable and compensatory. In this application it was urged also that 
when the Commission prescribes rates, it should at the same time, with- 
out an application, grant necessary Fourth Section relief that would 
enable the carriers to establish the prescribed rates in reasonably simple 
form. Fourth Section departures are inherent in all general rate ad- 
justments. The Commission was urged to liberalize its administration 
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of the long-and-short-haul clause. The carriers requested an opportunity 
to present testimony and oral argument in support of the application but, 
without a hearing, Division 2 on March 11, 1941, denied the application. 

On April 8, 1941, a petition for reconsideration was filed in which 
it was urged again that the Commission accord the carriers an oppor- 
tunity, by testimony, to support allegations made in the application. 
By an order dated June 2, 1941, the entire Commission denied the pe- 
tition for reconsideration. Apparently there was no opposition on the 
part of anyone to the relief asked for which would have simplified 
greatly Fourth Section procedure in the interest of the public and the 
railroads. Certainly it would have removed from railroad freight 
tariffs many of the complicated formulae against which complaint is 
made. Shortly thereafter hostilities broke out and during the war 
there was no opportunity further to pursue this matter. When normal 
conditions are restored, this question should—and no doubt will—again 
be brought to the attention of the Commission. 

The Commission in its decision in the Class-Rate Case, Docket 
28300; and the Classification Case, Docket 28310, has required ultimate 
uniformity of ratings in the Classification and a uniform class-rate scale, 
uniform number of classes and uniform relationship to first class in 
the territory east of the Rocky Mountains. If a uniform classification, 
a uniform class-rate scale—not necessarily the scale prescribed—even- 
tually become effective, it will do away with minimum rates, bridge scales 
and other alternations which now complicate interterritorial class-rate 
tariffs. 

Contrary to the inferences to be drawn from the article in the May 
issue of the JouRNAL, the problem of simplification of railroad freight 
tariffs has had study and thought by railroad men, shippers, the Inter- 
state Commerce Commission and the State regulatory bodies. It will 
continue to have such study and thought. Constructive criticisms are 
always welcome. 








Plan For a Traffic Management Institute* 


Existing Organizations in the Traffic Field Would, Under the Plan 
Proposed Here, Jointly Sponsor the American Institute of Traffic 
Management to Establish Educational Standards, Conduct 
Studies and Confer Professional Designations on 
Qualified Men in the Field 


By G. Luoyp Witson 


For nearly twenty years the advantages and problems of the es- 
tablishment of a national professional institute in the field of transpor- 
tation and traffic management have been discussed by those interested in 
the advancement of transportation. The Associated Traffic Clubs of 
America, representing people in all aspects of the traffic field, has been 
actively interested in the development of a sound program of profes- 
sional education and development for a number of years. Since 1927 
it has had a Committee on professionalization which has canvassed the 
views of many leaders in the field, promoted discussion of the subject, 
studied the experience of many professional societies in the United States 
and Great Britain, and otherwise assisted in crystalizing opinion on the 
subject. 

Haste has been made slowly because it is imperative that, if those in 
transportation and traffic work are to build a professional society and 
achieve genuine professional status, the foundations must be laid on 
bedrock and the structure built of sound materials. It is not a mushroom 
growth but an oak that must be planted and developed. If the institu- 
tion is improperly set up and collapses, it is unlikely that a second op- 
portunity will be presented—certainly not for many years. 


Is the Time Now? 


The consideration of the problems of organization has now proceeded 
to a point where the evidence is clear that there is need for such an in- 





One of the oldest of the moves toward elevating the level of traffic management 
is the proposal that some sort of an institute be established to set up minimum 
standards of qualification and experience necessary for the designation of a traffic 
manager. 

he subject has been discussed over a long period. Several of the national or- 
ganizations in the field have had committees studying the prospects and have 
adopted favorable resolutions in general terms. There have even been one or two 
incipient attempts to set up such an institute, none of which, however, has as yet 
shown signs of bearing fruit. 

To those who favor the idea, the need for a concrete proposal has been ap- 
parent. If the cause is to be carried further, they argue, there ought to be a specific 
plan for such an institute set up for consideration around which discussions can 
center. 

Such a concrete plan is contained in this article, written by the professor of 
transportation of the Wharton School, University of Pennsylvania, a man of wide 
practical and academic traffic experience, and the vice-president, education and re 
search, of the Associated Traffic Clubs of America. 

_ * Reprinted from The Traffic World of September 8, 1945, pp. 619-23, by per- 
mission. 
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stitute and that the great majority of traffic men in the field are eager 
to have the opportunity of establishing their qualifications for member- 
ship. The time appears to be at hand to draw a blue-print, or at least 
to present an architect’s drawing of the plans of the proposed institute 
for consideration and discussion. The trend toward professional or- 
ganization in other vocational groups has been so rapid in recent years 
and the need of the demonstration of the qualifications of transportation 
and traffic men by impartial and objective standards has become so ur- 
gent, that many believe the time for action has come. 

So that there may be definite proposals for critical consideration and 
discussion, this article is presented as a general statement of the author’s 
own views as a target for criticism and as a magnet for suggestions. If 
there is a better plan of action, now is the time for it to be presented. 

Before presenting briefly the author’s plan, it is appropriate to 
consider some reasons for professionalization. 


Traffic Management as a Profession 


Traffic management offers an attractive field for life work. It is 
a vocation of professional status, judged from the standpoint of all of 
the requirements of a profession. It is based on technical data available 
for study; it offers reasonable compensation in proportion to ability 
and effort; a chance for advancement commensurate with the talent and 
devotion of the worker ; an interesting employment; a high ethical stand- 
ard, and, finally, a large measure of the satisfaction that comes only to 
those who devote their lives to the service of the public and to the ad- 
vancement of society through employment in a socially useful occupation. 

A significant professional development is going on in many branches 
of business today. The traffic manager is beginning to assume—along 
with the accountant, the engineer, and the sales, advertising and pur- 
chasing technicians—a ieading role in business and government service. 
Today, technical service of various sorts, coordinated in the service of 
society by skilled executives, is coming to be more and more important 
in business enterprise, in government services, and other phases of eco- 
nomic activity. 

Not long ago, the executive heads of many American business houses 
were inclined to question the need for traffic managers to attend to their 
traffic and transportation affairs. Many executives felt that they could 
not afford to have traffic departments, for traffic managers were then 
considered by many as either innovations or supernumeraries in business. 
Some executives were likely to ignore or look askance at the comparative- 
ly small number of enthusiastic men who insisted that the management 
of the transportation work of carriers and industrial and commercial 
establishments was a highly specialized, technical task that required 
the services of thoroughly trained specialists. Those who had faith in 
what could be accomplished through the efforts of traffic specialists urged 
that the entrusting of the traffic affairs of a business concern to qualified 
persons was a move that would be repaid with good returns in more 
efficient and economical transportation. 
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Many executives continued to disregard these suggestions, just as 
once there was scepticism that trained accountants, sales managers, engi- 
neers, purchasing agents, advertising men, and attorneys could handle 
the affairs of industry more efficiently than the old-fashioned ‘‘office 
men’’ who were jacks-of-all-trades and masters of none. 

The scoffers have suffered from the lack of expert traffic supervision 
of their affairs. Each year has witnessed the enactment of new federal 
and state laws affecting commerce and trade that gave the shippers and 
carriers new rights and altered responsibilities. Progressive industrial 
and commercial organizations were convinced of the value of traffic de- 
partments and gradually supplanted their antiquated shipping organiza- 
tions with departments under the supervision of competent traffic man- 
agers. 


Appreciation of the Value of Traffic Management 


The executive heads of the leading business concerns in all kinds of 
industry and commerce are becoming convinced of the value of con- 
petent traffic managers and well-organized traffic and transportation 
departments. These departments have demonstrated that savings can 
be achieved by obtaining transportation service at reasonable freight 
rates and that earnings can be increased by opening new markets and 
sources of supply through the application of traffic techniques and judg- 
ment to problems of distribution and supply. 

Traffic managers are coming to be appreciated by business executives 
as indispensable members of commercial and industrial organizations. 
Their services, in conserving the expenditures of the companies’ finances 
in the development of their earning capacities, have been found to be 
indispensable, especially in periods of business depressions, or in periods 
of transportation stringency. 

The keen commercial competition of our times has made it necessary 
that every economy be practiced and that every possible source of 
legitimate gain be exploited to keep pace with competition. Railroad, 
water, highway, pipe line, and air transportation and traffic procedures 
have become so complex to the uninitiated that the smaller business 
houses are being faced with the alternative of obtaining competent traffic 
assistance or suffering commercial annihilation. 

Unfortunately, however, industry as a whole is not yet fully alive 
to the importance of the industrial traffic manager’s contribution to 
business. Many manufacturers and wholesalers and retailers have no 
traffic departments or have inadequately organized departments under 
the direction of shipping clerks, whose time is taken up with the routine 
work of shipping and receiving. These departments are without means 
of doing the things that make the traffic departments business builders 
rather than mere clerical organizations, financed as necessary evils out 
of the general overhead fund. 

The commercial and industrial concerns that have well equipped 
traffic departments are in the vanguard of progress. The rewards of 
business are to those who see opportunities in advance of others and 
take advantage of them. 
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Leading American business concerns employ the services of traffic 
and transportation men and are organizing and enlarging their traffic 
and transportation departments. Many of the larger industrial and 
commercial enterprises are represented by their traffic managers in 
the National Industrial Traffic League, Shippers’ Advisory Boards, and 
other national traffic organizations. The Regional Advisory Boards are 
contributing a great service to American commerce by cooperating with 
the railroads in estimating transportation requirements so that railroad 
ears may be distributed efficiently over the country without unnecessary 
surplusages or paralyzing shortages. The success of these boards has 
been an outstanding development in the field of transportation since 
1923. 

Traffic managers of leading business enterprises are cooperating in 
other ways,—through the Associated Traffic Clubs of America, through 
local commercial and industrial traffic associations, through boards of 
trade and chambers of commerce, through trade organizations, and 
through the local traffic clubs. Everywhere traffic managers are work- 
ing toward the goal of adequate transportation at reasonable costs. 

A generation ago production was the vexing problem of industry. 
Greater mass production was necessary so that unit prices might be re- 
duced and goods brought within the reach of larger numbers of buyers. 
The success of American industry in this field is well known throughout 
the world and has been conspicuous in the conduct of the war. Large- 
scale production is one of America’s outstanding contributions to world 
progress. 

The problem now is not so much to increase production as to facili- 
tate distribution. The distribution of goods economically and quickly is 
a most pressing industrial and commercial problem. Business men are 
coming to appreciate the importance of this problem and are turning to 
specialists in selling, advertising, and transportation to contribute their 
specialized skill in the solution of the distribution problem. 


Is Traffic Ready for Professionalization? 


Many prominent men in the traffic profession believe that the future 
rate of progress of the transportation industry will be determined, in part 
at least, by the organization of a professional association within the 
industry. This association would undertake the dual task of promoting 
the best interests of the industry outside the profession and developing 
higher standards of training and preparation within the profession. 

A professional association of traffic managers is needed in this 
country for several reasons. It is needed to conduct impartial scientific 
investigations into transportation and traffic techniques and to publish 
its findings for the benefit of the transportation industry and the public. 
It is needed to encourage young men and women of ability to enter the 
profession as a life work. It is needed to encourage those in the business 
to continue their studies and combine study with experience, seeking to 
improve themselves and make themselves more valuable to their em- 
ployers and to themselves. It is needed to give greater solidarity and 
esprit de corps among the members of the profession. 





1. C. C. PRACTITIONERS’ JOURNAL 





All of the numerous reasons which have influenced any group to 
organize for professional, promotional, and educational work are present 
in the traffic field. Accountants, purchasing agents, bankers, engineers, 
insurance men and transport managers in Great Britain have found it 
to be advantageous to the individual worker, to the profession as a whole 
and to industry, to organize and develop the best interests of themselves 
and their calling. 

The traffic field, at this stage of its development, is ready for or- 
ganization. The transportation industry is one of the basic industries of 
the United States. It has developed a body of technical, economic, and 
legal data which must be understood by those who hope to advance in 
the work. It is a public service in which the entire public is interested. 
Other groups are organized to assist beginners and those in the field 
along the pathway to greater usefulness and success and traffic men 
should do no less. The industry has developed a group consciousness 
which facilitates organization. 

A number of able men have achieved positions of prominence in the 
field through their efforts and opportunities and many of these men are 
willing and eager to assist others for the good of the profession. Sub- 
stantial progress has been made in developing a literature of transpor- 
tation and traffic managements ; and universities, colleges, evening schools, 
extension schools, correspondence courses, and study groups have assisted 
in training many for more effective service and advancement. 

Much has been done—but not enough. A professional association 
of traffic managers is needed to accomplish these results in the opinion of 


the author, based on conditions in the field of industry and transportation 
viewed in the light of the experience of other professional groups. 


A Proposed Institute 


The organization of a professional association of traffic management 
should be sponsored by traffic and transportation organizations already 
within the industry, in order to integrate the work of the professional 
institute with the established organizations of traffic and transportation 
people. It would be unfortunate indeed if the proposed professional in- 
stitute were regarded as a usurper or rival of these organizations. 
Rather, it should be considered the educational and professional auxiliary 
of all recognized transportation and traffic management associations. 

The sponsoring organizations should criticize, advise and endorse 
the program and foster the organization of the American Institute of 
Traffic Management, assist in guiding its activities, and encourage car- 
riers and industries to assist their employees in acquiring technical traffic 
education and training. 

The financial burden, although considerable, need not be exorbitant. 
The national organization would logically be composed of public spirited 
officers who would contribute their advice and counsel without compen- 
sation. A reasonable allowance is needed to finance the office of an 
educational director for office and clerical expenses, the services of ex- 
aminers, and reasonable compensation for the time required in the work 
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of preparing educational materials and guidance of the educational pro- 
ram. 

' Local transportation and traffic management in many cities could 
and should, whenever possible, cooperate with colleges or universities 
or other institutions by sponsoring resident classes in transportation 
and traffic management, in order to avoid duplication of effort and in 
order to enjoy the advantages of cooperative effort of the professional 
groups and the educational institutions. 

Opportunities must be opened to ambitious men and women to fit 
themselves for a life’s work of effective and intelligent service in the field 
of the transportation. The transportation field owes every worker this 
opportunity, as it is extended to those in accounting, banking and engi- 
neering, law, medicine, insurance and other fields. Otherwise the trans- 
portation field cannot hope to attract and hold the men of talent and 
ambition the carriers and industries need in this business era when intel- 
ligence, diligence, and earnest men and women are so badly needed to 
readjust the economic machinery of this country. The institute should 
be open to all who are ready and able to establish their qualifications. 


Aims of the Institute 


The aims of the American Institute of Traffic Management should 
be to: 


(1) Foster and promote the exchange of information, expe- 
rience and ideas and cooperation among its members. 

(2) Establish educational and experience standards for the 
profession of traffic management. 

(3) Conduct impartial scientific study of the technique of 
transportation and traffic management and to publish the findings 
for the benefit of its members and the profession generally. 

(4) Encourage persons of ability to enter and to remain in 
the profession as a life work. 

(5) Award to properly qualified traffic managers merited pro- 
fessional recognition by appropriate professional certification and 
designation. 


Membership and Eligibility 


The membership of the American Institute of Traffic Management, 
it is suggested, should consist of four grades of members, designated, 
respectively as fellows, members, associate members, and student mem- 
bers. 


The Fellows Grade 


It is suggested that the institute should have as its highest desig- 
nation the grade of fellow. There are many traffic managers who have 
attained high executive positions in the profession who should not be re- 
quired to take the examinations the members of the other grades should 
be required to take. To exclude these traffic managers would be a 
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grave injustice to the individuals and a loss to the group. The Com- 
mittee on eligibility and membership should have full authority to elect 
fellows to the institute on 4/5 affirmative vote, on the nomination of the 
fellows and the submission of their records of achievement and the ap- 
propriate evidence of their qualifications. Those accepted for this grade 
of membership should be granted a certificate and the designation Fel- 
low Institute of Traffic Management. (F.1.T.M.). 

This policy was used by the American Society of Mechanical Engi- 
neers in its early life so that mechanical engineers of high standing would 
not be excluded from the Society, provided the high standard of quali- 
fication was met. 


The Member Grade 


In order to be eligible to take the examinations to become a member 
of the institute, it is recommended that an applicant should: 


(1) Be at least thirty years of age and of good moral character. 
The good moral character of the applicant is assumed when he is 
employed by a reputable employer. 

(2) Have at least ten years satisfactory traffic management 
experience. Graduation from an accredited university or college 
should count as at least two years experience. 

(3) Possess a certificate of graduation from a four-year high 
school or training, which in the opinion of the committee on eligibil- 
ity and membership, is equivalent to such training. However, if a 
candidate presents a statement from the Registrar or Director of 
Admissions of a standard college or university, certifying that the 
applicant’s record has been examined and that said standard col- 
lege or university would admit him as a regular student in the 
freshman class without conditions, this certification will be accepted 
as evidence of the fulfillment of the requirements for entrance to 
the examinations. 


When the applicant has passed the examinations given by the 
board of examiners it is recommended that he receive a diploma or cer- 
tificate and the right to use the designation Chartered Traffic Manager, 
(C.T.M.). 

The examination fee, initiation fee, and dues should be a reasonable 
sum assessed by the Executive Committee of the Institute and used to 
defray the reasonable expenses of administering the Institute’s education 
and examination program. 


The Associate Member Grade 


The institute should establish the grade of associate member in 
order that the younger men of the profession may be included in its 
membership. It is suggested that the eligibility requirements for this 
grade should be the same as the grade of member, with but two excep- 
tions. One exception is that only five years practical experience in the 
profession of traffic management be required. The other is that the 
minimum age should be 25 years. 
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When the applicant has passed the required examinations for this 
grade, and is thus an associate member, he will receive a diploma and the 


right to use the designation, Chartered Associate Traffic Manager. 
(C.A.T.M.). 


Student Members 


The membership of the institute should include the grade of student 
member. This grade is needed to give the beginners entering or engaged 
in the profession the benefits which the Institute has to offer. 

An applicant, in order to be eligible for this grade, should: 


(1) Be at least 18 years of age. 

(2) Have at least one year of satisfactory experience in the 
field of traffic management. 

(3) Possess a certificate of graduation from a four-year high 
school. The same exception should be made for the student member 
as for the member in this respect. 


No examinations should be given to applicants for membership in 
this grade. Student members should be encouraged to study the ma- 
terials or courses suggested by the board of examiners, and they should 
also try to move to the next higher grade as soon as possible. 

Student members should not have the right to use any designation, 


nor should they have the right to take any official part in the affairs of 
the Institute. 


Management of the Institute 


The American Institute of Traffic Management should be managed 
by an executive committee. 


It is suggested that the officers of the institute consist of the fol- 
lowing : 


A President. 

A Vice President for each major rate territory: New England, 
Trunk Line, Central Freight Association, Southern, Western Trunk 
Line, Southwestern, North Pacific Coast, and Pacific Coast. 

A Secretary. 

A Treasurer. 

A Dean or Director of Education. 

An Executive Committee. 

A Board of Examiners or Eligibility and Membership. 


The duties of the above officers should be those which are usually 
associated with these offices or indicated by their titles. 


Education and Examination Program 


The education of the younger men engaged in the profession should 
be one of the primary functions of the American Institute of Traffic 
Management. The profession is in need of some association, such as the 
institute, to supervise the education of the younger men engaged in traf- 
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fic management. Today there is no agency,—except the colleges and uni- 
versities with courses in traffic management and commercial traffic 
schools—to perform this function. Therefore, it is suggested that the 
institute should give this advantage to the ambitious men engaged in 
the profession. 

The examinations of the institute should be the associate examina- 
tion and member examination. The board of examiners should have con- 
trol over these examinations. It should be the duty of the board to 
prepare courses of study and recommend materials to be used in the 
preparation of students for these examinations. 

The dean or director of the institute should administer the educa- 
tional program subject to the direction of the president and executive 
committee. The educational program of the American Institute of 
Traffic Management should not stop when its members have passed the 
required examinations. The annual conferences and the regular meet- 
ings of the institute and local chapters should be educational meetings. 
At these meetings professional papers should be read and discussed. 
Thus, the institute can perform a permanent educational service to the 
traffic managers of the United States. 

The examination fees, initiation fees, and dues should be fixed by 
the executive committee of the institute. They should be sufficiently 
low so as not to be a burden upon those seeking to qualify, but they 
should be adequate to permit the Institute to carry on its program with- 
out being handicapped by lack of funds. 

In this manner the traffic manager’s program should be comparable 
to that of the accountant whose profession recognized years ago the need 
of a comprehensive business education for the individual who aspired to 
become a Certified Public Accountant. (C.P.A.). 

The eligibility requirements as stated are considered high. It is 
absolutely necessary to keep these requirements high. It is necessary to 
insist on high school graduation or its quivalent as a prerequisite if the 
institute is to have any standing with American institutions of learning 
and if the C.T.M. recognition is to enjoy the dignity of the C.P.A., C.L.U 
(Certified Life Underwriters), and other professional designations. 

The C.T.M. and C.A.T.M. designations should be, therefore, pro- 
fessional designations. They should denote more than that the holder 
of one or the other has attained definite educational standards by passing 
examinations, and has mastered his gerieral and technical training by ex- 
perience. They should indicate that the traffic manager has spent much 
time and effort in preparing himself to render a high type of service to 
the public and that he will continue to merit the confidence of the public 
by keeping abreast of his subject. 


Summary 


The field of traffic management appears to have developed from a 
vocation to a quasi-professional status as a result of the development of 
techniques, the growing body of specialized statute and court-made'law, 
and the increased appreciation of the need for training. Like other pro- 
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fessional groups, those engaged in transportation and traffic work, can 
best achieve the ends of improving their own training and encouraging 
the development of those entering the field by the establishment of a 
professional society. Such a professional society should have the sup- 
port and encouragement of leaders in the field, including the traffic clubs, 
educational groups, and associations of workers in the field. Member- 
ship in the professional society should be open to all qualified persons 
and should be divided into grades representing progressive levels of 
attainment, established by the successful passage of comprehensive ex- 
aminations. Liaison between .the society and educational institutions 
should be maintained by the organization of a student membership grade. 





Profession* 


By Lowe P. Smwpons! 


Part I. 
THE TRAFFIC MANAGER 


The beginning of the traffic profession can be dated to the passing of 
the Interstate Commerce Act in 1887. The law gave the Interstate Com- 
merce Commission very little enforcement power, but it did begin reg- 
ulation. For about fifteen years thereafter the traffic manager’s skill 
was in trading tonnage for freight rates. 

The trading facilities of the traffic manager for freight rates ceased 
with the passing of the Elkins Act in 1903 and the Hepburn Act in 
1906. By these Acts the Commission was given power to enforce its 
orders, and rebating was prohibited. 

The traffic manager’s reputation as one skilled in the application of 
the transportation laws to the business of employers came into full 
bloom with the passage of the Transportation Act and the Merchant 
Marine Act of 1920. Today the Transportation Act of 1940, Parts 1, 
2, 3 and 4, embraces all forms of domestic transportation except the air- 
lines, which are also regulated under the Aeronautical Act. Conse- 
quently, the traffic manager (whether railroad or industrial) must be 
versed in the many laws, rules and regulations and be experienced in 
their application. 


Traffic Management is a Profession 


In 1896 the United States Supreme Court defined, in no uncertain 
terms, the meaning of the word ‘‘profession’’ as applied to one with 
particular training and experience. 

A chemist attempted to enter this country from Germany to work 
in a sugar cane mill in Louisiana. The immigration laws at that time 
provided a quota system for laborers which had been filled and as 
chemistry was not recognized as a profession, the immigration authori- 
ties refused entry of this man into the country for work as a chemist in 
the sugar mills. The United States Supreme Court in defining the 
word ‘‘profession’’ and admitting the chemist, said the word denotes 
‘*a vocation in which is professed knowledge of some department of 
science or learning is used by its practical application in the affairs 
of others ... The word implies professed attainments in special knowl- 
edge as distinguished from mere skill ... A practical dealing with affairs 
as distinguished from mere study or investigation . .. An application 
of such knowledge to uses for others as a vocation.’’ The case is quoted 
briefly. It would be to the interest of those interested in professional- 
ization to read this case—U. S. v. Laws, 163 U. S. 258, 16 S. Ct. 998. 


* Reprinted from the Bulletin of the Traffic Club of Denver, Colo., May, June & 
September, 1945. 


1 Traffic Manager, Holly Sugar Corp’n. 


—|k— 
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Similarity Between The Professions of Accountancy 
and Traffic Management 


The accountant, like the traffic manager, must be skilled in the 
application of laws, rules and regulations which he applies to the bus- 
iness affairs of others as a means of livelihood. 

Efforts were first made about 1900 by the bookkeepers and auditors 
to professionalize their work. Progress was slow until the passage of 
the Income Tax Law in 1913 and the Bank Statutes under the Wilson 
Administration in 1914. These new laws placed great responsibility 
upon the accountants not previously experienced in business. They 
immediately realized the necessity for professionalization, in order to 
render the public service demanded of them, standardize their profession 
on an educational and ethical basis and promote their general welfare. 

Finally they saw the necessity of the various local accountancy or- 
ganizations combining into one national organization—the American 
Institute of Accountants—in 1936. The President of the American 
Institute of Accountants, in his annual address in 1937, had this to say: 


‘‘Rifty years ago in the United States the public accountant 
was little known, little recognized, little wanted. His virtues were 
unheralded, unsung. He was little known because his kind were 
few and because enterprises were relatively small and in most 
eases their accounts as well as their affairs were supervised by the 
owners. He was little recognized because matters which were re- 
ferred to him at that time were relatively unimportant and this 
unimportance tended to reduce him to the level of a clerk. He was 
so little wanted that, after he had been retained, usually there was 
pressure to get rid of him and impatience to get his report. We 
cannot hope to make progress unless we fight for the ideals and 
standards which have come to us from the founders of the pro- 
fession.’’ 


By 1939 the Institute had grown to 5184 members. Forty-four 
States had adopted the Institute’s standards for examination as ac- 
countants in each State. The President said in his annual report of that 
year: 


‘*The national organization of certified public accountants finds 
itself today a semipublic institution, looked to by the Government, 
by business, and by all practitioners of accounting as the official 
spokesman for the profession, the official repository of information 
about accountancy, and the agency through which accountants act. 
There remain many problems within the profession urgently in 
need of solution. There will be many more challenges from outside. 
The fact that the Institute emerges from a decade of depression im- 
measurably stronger than it entered, justifies confidence in the 
future.’’ 
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Part Il. 
PROFESSIONALIZATION WILL NOT AFFECT THE RIGHT TO WORK 


Professionalization is divided into two classes. One class embraces 
those prevented by law from practicing their profession until they have 
complied with certain educational and ethical standards such as doctors, 
lawyers, ministers, pharmacists, etc. These people render to their clients 
a service so personal that the public demands they meet certain standards 
before they are permitted to practice. Then there is the second class 
such as engineers, architects, accountants, traffic managers, if you please, 
who serve the public in a semi-personal way, generally in the application 
of regulatory laws to the business of others. This class of people may 
practice their professions without having complied with any stand- 
ards. However, standards have been prescribed for most of these pro- 
fessions except traffic management so that those who wish to comply 
therewith may do so. The provisions do not affect those in vocations 
who do not wish to comply. They may go ahead and practice their 
profession so long as they do not represent themselves as having been 
qualified. 

The language of the Supreme Court of Alabama in Lehman v. State 
Board of Public Accountancy (208 Ala. 185, 94 So. 94) which was af- 
firmed by the United States Supreme Court on appeal (263 U. S. 394, 
44 §. Ct. 128) disposes of this subject very satisfactorily as follows: 
‘The rights of complainant in this case are unlike the rights of a phy- 
sician, surgeon, dentist, lawyer, or school teacher to practice their call- 
ings or professions. Under the law, they cannot practice without a 
certificate or license ; and when their license or certificate is revoked they 
are thereby prevented from practicing their profession at all. In the case 
of accountants, however, this is not true. They are not required to ob- 
tain a certificate or license to practice their calling, but obtaining a 
license or certificate is purely voluntary on their part. Nor does the 
revocation or cancellation of a license or certificate, when once issued, bar 
or deprive them from further or longer practicing their chosen calling.’ 


Professionalization is Lawful 


Professionalization of traffic management comes within the police 
power of the states in the interest of the general welfare. In fact the 
courts have many times approved professionalization under this power 
which was very completely discussed in Henry v. State, an accountancy 
case in Texas (260 S. W. 190), in part as follows: ‘‘The authority of 
the state government to place restrictions upon the exercise of lawful 
vocations is too well settled for controversy. Dent v. West Virginia, 
129 U. 8. 114, 9 S. Ct. 231, 32 L. Ed. 623; Rose’s Notes on U. 8S. Rep. 
Revised Ed. Vol. 14, Page 565; Corpus Juris, Vol. 16, Page 921 S 431, 
Notes; Dowdell v. McBride, 92 Tex. Rep. 239, 47 S. W. 524; Ex Parte 
McCloskey, 82 Tex. Cr. R. 531, 199 S. W. 1101. A great variety of 
occupations have been recognized as proper subjects for regulation under 
the police power. See Corpus Juris, Vol. 12, Page 924 S 432; 129 Am. 
St. Rep. 269 to 294. 
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Professions or callings demanding special training have frequently 
been held within the scope of the police power (Dent v. W. Va. supra; 
Douglas v. Noble, 261 U. S. 165, 43 S. Ct. 303,67 L. Ed. 590) ; and such 
regulations are not inhibited by the Fourteenth Amendment to the 
United States Constitution. The selection of subjects of such legisla- 
tion and the means of regulation adopted are primarily subject to legis- 
lative decision, and the presumption of validity and reasonableness ob- 
tains in a judicial inquiry unless the contrary is made to appear.’’ 


The Courts and Professionalization 


It might be of interest to give a few references to the courts recog- 
nizing the value of professionalization, some of which are as follows: 


‘‘The court may also act to grant a certificate of proficiency in a 
profession whenever the general welfare requires to protect the 
public, in the skilled trades and professions against ignorance, in- 
competence, and fraud. * * The certification of a legally constityted 
board as to efficiency and qualifications has some value.’’ 


Lehman v. State Board of Accountancy (208 Ala. 195); the court 
said in distinguishing between public accountants and certified 
public accountants that if the public accountants are qualified, they 
may be licensed certified public accountants and take what they 
apparently regard as first rank in the profession. ‘‘* * The right to 
be certified as a public accountant is something in the nature of a 
privilege and recognition of an existing status.’’ 


Wangerin v. Wisconsin State Board of Accountancy (270 N. W. 
57) ; The court said ‘‘In this state a degree is conferred and a cer- 
tificate of competency and good moral character issued. A certif- 
icate is of value to the holder.’’ State v. Riedell (233 Pac. 684) ; In 
defining the word ‘‘professional,’’ the Court said, ‘‘it applied to 
one undertaking or engaging for money as a means of subsistence in 
a particular art. It is opposed to amateur and as used in the statute 
refers to one who pursues an art and makes his living therefrom.’’ 
U. S. v. Flynn (16 Fed. (2d) 1006-07). 


Part Hl. 
THE TRAFFIC MANAGER’S PLACE IN NATIONAL TRANSPORTATION 


The personnel of the Nation engaged in that form of transportation 
requiring a technical knowledge of the Interstate Commerce Act and 
other regulatory Acts dealing with rates, fares, classifications and 
charges, is quite extensive. 

There are 5,492 industrial traffic managers’ names in the Official 
Directory of Commercial Traffic Executives, 1944 edition, published by 
the Traffic Service Company, Inc., 100 Sixth Avenue, New York City, 
13, New York. There are several thousand more highly trained and ex- 
perienced traffic managers employed by the transportation companies of 
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the Nation. These two classes, often with opposite interests to protect, 
(hereinafter termed ‘‘traffic managers’’) have worked cooperatively in 
applying the various regulatory Acts in the physical handling of the 
transportation of the Nation since the Elkins Act of 1903 and the Hep. 
burn Act of 1906. 

The public as a whole, and many of those in authority, seem to have 
little conception of the work that has been done by the Traffic Managers 
employed by common carriers to establish just and reasonable classifica- 
tion, rates, fares and charges under the Interstate Commerce Act, et al, 
or by the industrial traffic managers to oppose, where necessary, cooperate 
with and help correlate the transportation activities of the Nation under 
the watchful eye of the appropriate administrative bodies. 

There has grown up in the country the idea the public is inad- 
equately represented and that the common carriers ride rough shod over 
its interests and have established as a rule rather than an exception 
high freight rates that discriminate against its economy, despite reg- 
ulatory authority and the traffic managers engaged in the work. 

The traffic managers have been diligent in looking after the inter- 
ests of their employers under the umbrella of regulatory law, which 
naturally benefits the public as the ultimate consumers, but this does 
not seem to be enough. Despite the serious study the traffic managers 
have made of the transportation problems, and the recommendations 
they have made as individuals and through their present traffic organ- 
izations in the public interest, their views are often looked upon by those 
in authority as biased, selfish and colored by the interests of their em- 
ployers. Such charges have been made by Congressmen and others 
in authority a number of times during the last fifteen years. 

During this period eight (8) commissions, agencies or boards have 
been appointed to study and make a report on the transportation ills to 
either Congress, the President or as general information. The member- 
ships of these boards have been conspicuous by the absence of traffic man- 
agers thereon. The last report was made by the Board of Investigation 
and Research (78th Congress, 2d Session, House Document 595) which 
gave a resume of the reports of the other committees and made as 
Recommendation No. 3, ‘‘That there be created, as an agency of the De- 
partment of Justice, the office of Public Transportation Counsel, with 
the duty of presenting, in cooperation with the Transportation Authority 
and as representative of the general public interest, in all appropriate 
proceedings before agencies regulating transportation, the facts perti- 
nent to the effectuation of the national transportation policy.’’ 

At page 12 the report reads in part, ‘‘The Congress and the public 
cannot be directly concerned with all the intricate details which con- 
stantly present themselves for attention. Questions of service, rate 
control, entry, abandonment, finance, and many other technical matters 
in transportation have been placed in the hands of administrative or 
regulatory bodies. * * * In these proceedings the points at issue often 
transcend the immediate interests of the contending parties because 
of significant economic and social questions involved. It is essential, 
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therefore, that this broader interest of the public be fully and competent- 
ly represented before those bodies charged with administration and 
regulation of transportation matters.’’ (Italics ours). 

One cannot continue to receive benefit from the fountainhead of his 
resources without giving something in return. The time has arrived 
when traffic managers should give consideration to their own profes- 
sion, for the fountainhead of their existence (the Interstate Commerce 
Commission and other administrative bodies regulating transportation) 
is in danger of being shorn of its powers or being abolished altogether. 
An editorial in the ‘‘Traffic World’’ of July 28, 1945, said at page 221, 
“Changes in administrative procedure, at least so far as the Commission 
is concerned—and we can speak with greater assurance there than with 
reference to other administrative bodies—should be sturdily and openly 
discussed in order that there be no drift or calculated move in the di- 
rection of making the Commission an appendage of a headlong ex- 
ecutive department.”’ 


Traffic Managers Should Explore and Widen Their Interest 
In The Public Welfare 


Beginning with the depression in 1930 the law makers have been 
the recipients of numerous complaints that freight rates are high and 
discriminate against the economics of the country. Consequently, they 
have been persuaded to authorize by law that departments of transpor- 
tation be established by Cabinet officers to investigate the freight rate 
situation and represent the public interest. The laws of the various 
States have authorized the State Commissions to investigate rates and 
prosecute cases through the highest courts in the country. In many 
' eases ‘the Commissioners act as both judge and prosecutor. 

At the beginning of the war the Office of Price Administration was 
given authority to intervene in rate cases under the guise of holding down 
commodity prices in the public interest. 

Let’s be honest with ourselves and ask the question: ‘‘ Would this 
action have been taken by those in authority if they were confident that 
the traffic managers have the public interest at heart and are in posi- 
tion to protect it ?’’ 

Mr. Chas. W. Braden, General Traffic Manager of the National Dis- 
tillers Products Corporation and Chairman of the Postwar Policy Com- 
mittee of the National Industrial Traffic League, spoke on ‘‘The 
Fundamental Interest of the Shipper’’ before the Institute of Trans- 
portation in 1944 sponsored by the New York University. After point- 
ing out the increasing complexities of transportation problems affecting 
both the carrier and the shipper, which require technically trained men 
with a broad knowledge of transportation matters and regulatory law, 
he stated : 

*‘This gave rise to the industrial traffic profession as we know it 
today. It likewise accounted for the wide-spread establishment of the 
industrial traffic department by many industrial and business concerns; 
hence today such a department, specializing in transportation activities, 
is the rule and not the exception. 
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‘As men make improvements in their ways of getting a living new 
professions arise. A profession is a specialization or service impressed 
with public interest. This specialization demands prolonged training and 
loyalty to a high standard of conduct. A majority of those in the indus- 
trial traffic profession today are aware of this, and by their experience 
have come to recognize there is such a thing as interest above their own 
self-interest, which is called public interest.’’ 


Professionalization of Traffic Management 


Professionalization has been the successful method used by others 
engaged in a vocation requiring special knowledge and training which is 
applied to the affairs of others—to gain public confidence and promote 
the interests of the members. Not one of the vocations that have taken 
this step has ever turned back. Professionalization means a national vol- 
untary membership representing all phases of employment and interests 
in the vocation, joined together by a constitution and by-laws, that sets 
forth the aims of the profession, which are circumscribed by educational 
standards and a code of ethics. 

Generally all members engaged in the vocation as a means of live- 
lihood at the time of organization who have reached a position of re- 
sponsibility are admitted to membership upon paying the organization 
fees. 

Unless the educational standards of the profession are clearly defined 
and religiously enforced as a mark of distinction, such an organization 
will ultimately become a mere debating society. It is the educational 
standards and the code of ethics that distinguish a profession from a 
vocation. The basis on which the engineering profession is evaluated by 
business and the public is the scholastic requirements that must be met 
in order to distinguish one as a civil or mechanical engineer. The same 
is true of the professions of law, accountancy, et cetera. The profession 
is not recognized because of the ability of its members to discuss current 
problems. It is the educational and ethical foundation that makes the 
profession. 

The Associated Traffic Clubs of America, at its last board meeting 
June 6, 1945, seems to have taken what could be termed the first step 
in professionalization by paragraphs 2, 3 and 4 of the proposed by-laws 
of the ATC Foundation, a copy of which doubtless every member of a 
traffic club has received by now. No provision was made for an educa- 
tional program, which the Associated Traffic Clubs of America have 
been sponsoring for the past five years as one of the preparatory steps 
to the professionalization of traffic management. A new paragraph 4a 
could easily be added to the ATC Foundation by-laws, outlining the 
educational program to be sponsored when the proposed by-laws of the 
Foundation are offered for adoption by the members of the Associated 
Traffic Clubs of America. 

The Associated Traffic Clubs of America has a sustaining member- 
ship of 411 at $5.00 each. This fund has been used to finance the educa- 
tional program under the able leadership of Dr. Lloyd Wilson, Vice- 
President of The Associated Traffic Clubs of America and Professor of 
Transportation and Public Utilities, University of Pennsylvania. In 





OCTOBER, 1945 25 





the fall of 1941 a number of letters were sent some of the traffic managers 
of the country, outlining a tentative professional program which Dr. 
Wilson had prepared, to invoke discussion, entitled ‘‘Outline of Organ- 
ization of the American Institute of Transportation.’’ The response 
was very gratifying. Many wanted to subscribe to membership at once. 
A number offered to make contributions to get the organization started 
at once but it was deemed advisable because of the war to postpone fur- 
ther activities. It would not be a difficult problem to raise a profession- 
alization fund, by including the sustaining membership fund and funds 
received through subscriptions to the ATC Foundation for that purpose. 
Article V of the by-laws provides for a depository under a trusteeship 
for contributions, dues, income and endowments as the donor designates. 
The traffic manager should not be burdened with two separate organiza- 
tions with extra dues, meetings, etc. when one would suffice. 

Since 1935 all forms of common carriers have been subjected to 
regulation and to some extent private carriers, so that training by ex- 
perience alone is seldom sufficient to enable an individual today engaged 
in transportation work to reach a position of executive capacity—a 
properly qualified traffic manager. 

Correspondence and evening schools have come into prominence 
lately, offering courses of study in traffic management. They have done 
inestimable good to help raise the vocation to a professional standard. 
There is hardly a traffic manager who began work since World War I 
that has not benefited from a course of study in one of these schools. 
Many of the common carriers have established their own schools for the 
young employees because of the technical knowledge now required in 
the work. The Burlington and the Southern Pacific are two examples 
of forward looking common carriers sponsoring such schools. 

A professional organization should insist on correlating the aims of 
these schools and in encouraging them to establish a comprehensive uni- 
form course of study that would include more than bare essentials of 
traffic knowledge as most of them do now. They should be designed to 
give the student a balanced course which would include such subjects 
as economics, business administration, physical geography, et cetera. The 
schools today touch such matters very briefly because of the cost involved 
and competition between them for they are for the most part organized 
and operated for profit. Traffic management lends itself very readily 
to evening school classes supplemented by practical daytime work. The 
profession will, no doubt, draw on youth already engaged in traffic work 
for the larger part of its future membership. The educational program 
should be designed along with day time study. 

The late Honorable Joseph B. Eastman, in speaking before the 
Associated Traffie Clubs of America at Philadelphia, October 22, 1940, 
said, ‘‘It will be helpful to all concerned, and particularly to the Com- 
mission, if the position of Traffic Counsellor for shippers or carriers 
can carry with it a breadth of view extending beyond the narrow inter- 
ests of the immediate employer, and especially in the consideration of 
such questions as I have undertaken to discuss today. We need the help 
of the most experienced and wisest counsellors in determining these mat- 
ters, and I know of no better place to look for such help than in your 
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ranks, if you are willing to extend your vision, now and then, to em- 
brace the public interest.’’ 

At the beginning of the war, the Government issued a series of ques- 
tionnaires, seeking to learn the number of competent men in the various 
vocations and professions that could be used with value in prosecuting 
the war effort. None of the questionnaires listed traffic management 
as a vocation, to say nothing of giving it professional status. 





It is interesting to note here the remarks of Major General C. P.: in 
Gross, Chief of Transportation of the Army, regarding the activities ex 
of the traffic manager, in his recent talk to the Traffic Club of New York, th 
‘*One has but to recall the transportation experience of our first World ph 
War to gain a full appreciation of what has been accomplished in the ne 
present conflict, now extending over a period of time twice as great as mi 
that in 1917 and 1918. Only men experienced and well trained in the otl 
traffic profession could have performed so ably. It is a direct result gu 
of the War Department’s recognition of traffic management as a pro- of 
fession.’’ tio 

The original members of such a national organization will not find mé 
the task easy. They must be willing to give their spare time, efforts ad 
and their money to maintain the organization in its infancy. It will soon 
require a national headquarters, properly staffed by a secretary, clerical ad. 
help, and an educational board qualified to formulate ethical and educa- otl 
tional standards, designed to improve the knowledge and ability of its tee 
members through training and experience. act 

The Army has recognized traffic management as a profession, based ma 
upon its accomplishments. Now, by a little hard work, let’s make it the 
a fact to everyone. Here is what Mr. Clair Hillyer, a prominent attor- 
ney, and member of the Interstate Commerce Commission Bar, at- the 
tributes to an Ex-President on this subject, ‘‘I remember years ago wa 
when I was working for ‘T. R.’, then President of the United States, ere 
he said to a group of men before him that everyone owes some of his fie] 
time to the general welfare of the craft to which he belongs.’’ eth 

Such an organization cannot be formed overnight for it requires the 


(1) Constitution and By-Laws, 

(2) Establishment of schools offering approved courses of 
study that will attract young members to the profession and enable 
them to obtain the necessary educational requirements to meet the | 
standards set by the organization, and , 

(3) It will ultimately require the maintaining of State and 


County organizations affiliated with the National organization, to the 
carry out the aims and purposes from a public standpoint and to pai 
assist in the preparation of courses, policing them and preparing gor 
examinations in the local territories. enf 


A eareful study of the voluntary national organization formed by = 
the accountants which resulted in the American Institute of Account- 
ancy, should be made because their work is more nearly in line with that Qu: 


of the traffic managers, i.e., both apply rules and regulations prescribed 
by law to the affairs of others under the supervision of administrative 
commissions or boards. 





Postwar Plan For The Suppression of 
Unauthorized Practice of Law* 


A Statement of Policy by the American Bar Association’s 
Standing Committee 


Close observers of the activities of unauthorized practitioners of law 
in the United States realize only too well the extent to which they have 
expanded since Pearl Harbor. Reaching in a myriad of directions like 
the tentacles of an octopus, such activities today embrace all of the legal 
phases of a businessman’s life. So-called ‘‘tax experts,’’ ‘‘estate plan- 
ners,’’ ‘‘industrial management consultants,’’ ‘‘labor counselors,’’ ‘‘ad- 
ministrative tribunal specialists,’’ ‘‘public relations counselors,’’ and 
other individuals trading under fancy cognomens, have thrived upon the 
gullibility of a businessman besieged by a confusing mass of regulation 
of numerous governmental departments harassing him from all direc- 
tions. These opportunists, taking advantage of the average business- 
man’s lack of time to analyze the complicated formulae of a wartime 
administration, having reaped a rich harvest. 

In the meantime, encouraged by the success of their brothers in the 
administrative tribunal fields, so-called experts are tentatively probing 
other branches of the law. True, unauthorized practice of law commit- 
tees—national, state and local—have attempted to keep these unlawful 
activities to a mininmum but due to the shortage of manpower and the 
many tasks the bar has been called upon to perform in the promotion of 
the war effort, there have been few prosecutions and few test suits. 

Even in states where favorable decisions had been obtained before 
the war enjoining such practices, the problem of policing the violators 
was hopeless. Consequently, the returning lawyer-soldiers will face a 
grave problem. They will find themselves competing in these various 
fields of law practice with lay persons who, unrestricted by codes of 
ethics, can shout their wares from the housetops and who, by reason of 
their lack of an investment, can afford to quote much lower prices. 

The American Bar Association’s Unauthorized Practice of Law Com- 
mittee recommends the adoption of a three-point postwar plan to cembat 
this trend: 


1. Education of Lawyers. 


The practice of law today has changed. It is no longer based upon 
the common law days of stare decisis. It is, on the contrary, for the most 
part a conglomerated mass of statutes implemented by a multitude of 
governmental rules and regulations, all of which are interpreted and 
enforced for the most part by administrative bodies, and many of 
which are. without precedent. It is a fact which can hardly be gain- 





*From Unauthorized Practice News, The American Bar Association, Third 
Quarter 1945, Vol. XI, No. 3, page 37. 
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said that during the war the average large city law office has devoted 
a substantial part of its productive hours to practice before the various 
administrative tribunals of the United States and state governments, 
especially the Treasury Department and the War Labor Board. 

The lawyers of tomorrow must be trained for this type of practice. 
Courses in the law schools must be streamlined. The bar must be con- 
versant with the rules of the various tribunals and they must be taught 
how to treat with these various agencies of the federal and state gov- 
ernments if they are to be useful to their clients. 

Litigation of the past is rapidly vanishing. Fellow employee ac- 
cidents have been supplanted by the Workmen’s Compensation Acts. 
Commercial disputes to a great degree are handled by arbitration, en- 
tirely outside of court. The business of searching titles in many parts 
of the country has been taken over by title companies and drawing deeds 
and leases by real estate conveyancers. From the very first income tax 
act in 1913 lawyers have shunned the business of preparing income tax 
returns. Such work was too tedious, involved too much detail, did not 
yield an adequate return, and as a result, the bulk of income tax work 
in the country today is not handled by lawyers. During the war a mar- 
velous vista opened up for lawyers in practice before the Salary Sta- 
bilization Unit of the Treasury Department and before the War Labor 
Board. Contract terminations and negotiations offered another fertile 
field. Frew lawyers had the inspiration or the industry to take advan- 
tage of these opportunities. 

The lawyer of tomorrow must be taught how to practice under the 
changing conditions of the world. He must be kept abreast of new legal 
theories and ideologies. Law schools must recognize this trend and in- 
elude in their curricula required courses in labor law, administrative 
tribunal practice and the law of taxation. State Boards of Law Ex- 
aminers should be urged to include in bar examinations questions in- 
volving these subjects. 

A step in the right direction is the program of the Practising Law 
Institute of New York for practicing lawyers. The curriculum offered 
this institute is the result of the vision of a few active practicing lawyers 
who, realizing the importance to their clients of having expert advice 
in the problems immediately facing them, took up where the law school 
sat idly by. Supported by the law schools, these courses could be in- 
proved and extended to the advantage of the bar and to the service of 
the public. 


2. Education of the Public. 


The average man on the streets has an unwholesome but unwar- 
ranted fear of a lawyer. He is not familiar with the neatly turned out 
words and phrases usually incorporated in a legal opinion. Furthermore, 
he is practically certain he will be swindled. 

The lawyers know that this picture is entirely unjustified. The 
average lawyer today for the most part is direct, is brief and is reason- 
able in his charges. He attempts to deal with his clients on their own 
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level, giving them as unequivocal advice as their situations will permit 
and making reasonable charges for the services rendered. But the pub- 
lie does not know this. Hence, when a legal problem arises, they prefer 
to consult John Jones, a lay practitioner, who perhaps has an office con- 
venient to their home, or whose advertisement they have read in the 
newspaper, or from whom they have received an announcement proclaim- 
ing in glowing terms his qualifications to handle that particular type of 
problem. Little do they realize that in the majority of cases John Jones’ 
advice will eventually cost them many more times the amount they would 
have been required to expend to consult a lawyer. 

The lawyers of the country should therefore take whatever steps 
are necessary to acquaint the public with the importance of consulting 
a lawyer on every legal problem. This can be done by radio publicity, 
bar association announcements, offers of public service in certain sit- 
uations (instance—The 1943 Cleveland Plan for preparing income tax 
returns or the Hartford Plan for handling claims against Ringling 
Brothers & Barnum & Bailey resulting from the fire of 1944) or perhaps 
by something even so simple as a slogan such as President Raymond T. 
Zillmer did for the Milwaukee Bar during his administration which 
ended in June of this year when he caused to be typed on every letter 
involving either his personal business or the business of the Milwaukee 
Bar Association the slogan ‘‘ Promote the thought: See a lawyer on every 
legal matter.’’ 

Another way of effective public education is to have lay groups ad- 
vertise the advisability of consulting a lawyer on legal problems (in 
stance—the type of advertising done by the banks of many cities urging 
upon the public the advisability of having their wills prepared by their 
own attorneys.) It would not be difficult to extend this type of ad- 
vertising into other fields. Melvin F. Adler, Esq., Chairman of the Texas 
committee, pointed out that the manufacturers of toothpaste espouse 
the cause of the family dentist, that distributors of well-known drugs 
impress upon the public the necessity for consulting their doctor when 
they are ill. ‘‘Why,’’ says Mr. Adler, ‘‘would it not be possible to 
induce manufacturers of law books, publishers of various services, 
printers of legal blanks and other persons of this character, to advertise 
on behalf of lawyers ?’’ 

Junior bar associations could do much in this campaign by main- 
taining staffs of speakers for the purpose of addressing civic clubs and 
social organizations on this subject. A little money might be judiciously 
spent to have dialogues or scripts prepared illustrating the advantage 
of consulting an attorney when a legal problem arises. As Edgar N. 
Eisenhower, Esq., Chairman of the Washington State Bar Unauthorized 
Practice of Law Committee, writes: 


‘*There are many instances where the unauthorized practitioner 
has caused losses to people who have accepted his services and I be- 
lieve that those stories published in news form would be helpful 
in warning the public against the employment of other than lawyers 
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in legal matters. I know that at the present time, we do not have 
the cooperation of the publishing fraternity, and I think it is due 
largely to the fact that we never spend any money with them. If, 
therefore, we should purchase some advertising space, I believe the 
papers would be more considerate in calling attention to the vio- 
lations which we are considering.’’ 


It has been the experience of the American Bar Association’s Com- 
mittee that no committee of the association comes in closer contact with 
the public than the unauthorized practice of law committee. Hence, 
from these contacts it has gained a rich experience which should be made 
available to public relations committees. Closer cooperation between 
these two committees is highly desirable. 

Therefore, the Unauthorized Practice of Law Committee recom- 
mends that: 

(a) All state and local committees cooperate in a campaign to edu- 
eate the public as to the advantage of consulting a lawyer on every 
problem. 

(b) A member of the unauthorized practice of law committee be 
delegated to sit with the public relations committee of every bar as- 
sociation. 


3. Education of Groups Whose Business Involves the Knowledge of Law. 


There is no doubt that many men to carry on their business must 
have a certain elemental knowledge of the law. Thus, the banker must 
be reasonably familiar with the legal significance of various types of 
negotiable instruments; the trust officer must have knowledge of the law 
of descent; the life insurance salesman must be informed of the legal ef- 
fect of a policy he sells; the realtor should have in mind the important 
essentials of an agreement of sale, a lease, a mortgage, or a deed; the 
accountant should have studied the federal statutes relating to taxes; 
the insurance adjuster’s efficiency depends in large measure on his 
knowledge of negligence law. These are but illustrative of the many 
reputable lines of human endeavor which could not be followed efficiently 
without some knowledge of the law. Admittedly, such knowledge is as 
important in such commercial enterprises as the level is to the carpenter, 
the compass to the draftsman. To this there can be no objection. 

It is only when such persons set out as an essence of their business to 
dispense their knowledge of law to the public in the form of advice 
that the evil arises. For the most part, those who follow these various 
pursuits intend no wrong. Generally they find themselves in the posi- 
tion of practicing law only as the result of the importuning of their cus- 
tomers who look upon them as experts in their respective fields. In many 
instances, as a result of competitive conditions, they find themselves 
obliged to render this kind of service in order to keep their business. 
If they realized the impropriety of their actions and the possible harm 
to the public resulting therefrom, and if the public realized the risk 
involved in acting upon such advice, there is little doubt that the prac- 
tice would be greatly reduced, if not eliminated completely. Therefore, 
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the third aim of the American Bar Association’s Unauthorized Practice 
of Law Committee is to promote the establishment of joint conference 
groups locally so that the representatives of the bar and the represen- 
tatives of the banks, the realtors, the insurance counselors, ete., can sit 
down together and in a friendly way discuss their mutual problems. 
This technique will permit of the dissemination of important information 
to lay persons and should lead to the adoption of declarations of prin- 
ciples which can be used as a guide by such groups in transacting every- 
day business affairs. 

It was Stanley B. Houck, Esq., former Chairman of this‘ committee, 
of Minneapolis, Minnesota, who originated the conference idea and who, 
in a recent letter to the committee wrote: 


‘‘The public needs education first and then cooperation in the 
handling of unauthorized practice matters. Originally those matters 
should be handled entirely informally and on an absolutely equal 
basis on the part of both the layman and the lawyer. If this tech- 
nique is adopted, I am sure that there will be less and less mis- 
understanding between the layman and the Bar and less and less 
litigation.’’ 


The American Bar Association’s Unauthorized Practice of Law Com- 
mittee therefore recommends: 


(1) A modification of the curricula of the country’s law schools 


to include required courses in the law of taxation, labor law and admin- 
istrative tribunal practice and the extension of their facilities to prac- 
ticing attorneys. 

(2) A national publicity campaign to make the public aware of the 
advantages of consulting a lawyer on every legal problem. 

(3) The formation by state and local bar associations of conference 
groups composed of lawyers and laymen for the purpose of discussing 
their mutual problems and of coordinating their services in the public 
interest. 

Davip F. Maxweuu, Chairman. 
EpwIn M. OTTEeRBoURG 

JoHN D. RANDALL 

WERNER W. SCHROEDER 

Frep B. H. SPELLMAN 


Adopted at Milwaukee June 30, 1945. 
* « * * * 


SOUTH DAKOTA SECURES LEGISLATION CONCERNING 
UNLAWFUL PRACTICE OF LAW* 


Following the decision of the Court of the State of South Dakota in 
the case of ex rel Rice v. Cozard, 16 N. W. (2d) 484, in which it was 
held that an injunction would not lie on the part of an attorney legis- 


*From Unauthorized Practice News, The American Bar Association, Third 
Quarter 1945, Vol. XI, No. 3. 
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lation was presented to the State Legislature by the State Bar of South 
Dakota. 


The amendment proposed by the State bar became a law and went 
into effect July 1, 1945. 
The amendment is as follows: 


‘*“CHAPTER 143 of the 1945 Session Laws of S. D. 

*“Be It Enacted by the Legislature of the State of South Dakota: 

‘*Section 1. That Section 32.1121 of the South Dakota Code of 1939 
be and the same is hereby amended to read as follows: 

**32.1121. Unlawful Practice of Law: Permanent Injunction Au- 
thorized; Exception as provided by section 32.1102 of this Code, no 
person shall engage in any manner in the practice of law in the State 
of South Dakota unless such person be duly licensed as an attorney at 
law, and be an active member of the State Bar in good standing. Any 
person engaging in any manner in the practice of law in violation of 
this section may be restrained by permanent injunction in any court of 
competent jurisdiction, at the suit of the Attorney General, and in 
Committee on Public Relations, William Doll of Milwaukee, Wiscon- 
(few words or line deleted) case of the refusal of that officer to bring 
such suit, the action may be brought by any citizen of the state.’’ 
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STATEMENT BY COMMISSIONER CLYDE B. AITCHISON BEFORE THE HOUSE 
COMMITTEE ON INTERSTATE & FOREIGN COMMERCE CONCERNING 
THE SO-CALLED BULWINKLE BILL, H. R. 2536* 


My name is Clyde B. Aitchison; I am a member of the Interstate 
Commerce Commission, and have been instructed by the Commission to 
present views on the pending bill, H. R. 2536. 

On March 17, 1945, the Legislative Committee of the Commission 
submitted a report and comments on the bill, and that report is a part 
of the record of your Committee. The report indicated general ap- 
proval of the purposes and intent of the bill, but made some suggestions 
intended for its improvement. The Commission is in accord with that 
report, and regards legislation along the lines of this bill as necessary 
if the Commission and the regulated carriers accomplish the purposes 
of the national transportation policy. These hearings may make it nec- 
essary for the Commission to modify or amplify the details of its present 
suggestions for amendments to the bill. Should it so develop, the Com- 
mission will wish to be privileged to indicate its views to this Committee. 

A resume of the steps which have led up to the present situation 
may be helpful. 

The Act to Regulate Commerce, as it was entitled when enacted in 
1887, has been known as the Interstate Commerce Act since 1920. In 
the original enactment Congress undertook to stop intolerable wide- 
spread abuses in the conduct of agencies of commerce which resulted 
from long-continued, unrestrained competition. Wild rate cutting, 
rate instability, personal favoritisms, sectional discriminations and 
prejudices between localities, had brought many carriers and shippers 
and great industries to the point of ruin, and had created or fostered 
industrial monopolies. For the regulation of the principal types of 
earriers, Congress set up the Interstate Commerce Commission as the 
instrumentality for its remedial purposes, three years before the enact- 
ment of general federal legislation as to industrial combinations and 
agreements. 

The Act to Regulate Commerce prohibited both revenue and traffic 
pools by common carriers, and undertook to wipe out discriminations 
by its anti-rebating, and anti-prejudice, long-and-short-haul, and reason- 
able rates provisions. 

Everyone recognized that the original act was a compromise and 
experimental. It proved: to be even less forceful than had been antici- 
pated. A series of adverse holdings in the courts culminated in 1897 
with the decision of the Supreme Court that Congress had not conferred 
power to prescribe a rate for the future (Interstate Commerce Commis- 
sion v. Cincinnati, N. O. & T. P. Ry. Co., 167 U. S. 479), and that the 
basic long-and-short-haul provision of the act could be avoided by a 
showing of railway competition alone (Interstate Commerce Commission 
v. Alabama Midland Ry. Co., 168 U. S. 144). As the Commission re- 
ported to the Congress in 1897, it could conduct investigations and make 


* October 9, 1945. 
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reports, and perhaps correct some forms of discrimination; and could 
informally adjust disputes, but it had ceased to be a regulating body. 
Only the rigid anti-pooling provision stood, and it was relaxed, under 
administrative safeguards, in 1920. Of all the basic provisions of the 
original Act to Regulate Commerce the anti-pooling provision was re- 
garded as most debatable, and the Commission indicated its serious 
doubts in its sixth annual report to Congress. 

Virtually simultaneously with this process of judicial emasculation 
of the Act, the Executive branch prosecuted successfully under the 
Sherman Act of 1890 two great traffic associations or combinations. The 
decisions were United States v. Trans-Missouri Freight Assn., 166 U. S. 
290, March 22, 1897, and United States v. Joint Traffic Assn., 171 U. S. 
505, October 24, 1898. The petition in United States v. Joint Traffic 
Assn., was filed by the Attorney General in the circuit court about two 
weeks after the Interstate Commerce Commission, following a summary 
investigation of the activities of the Association, had transmitted to the 
Congress copies of the agreement of the carriers. See 54th Congress, 
First Session, Senate Document No. 39, parts 1 and 2. 

The decisions in the two cases cited were each by an almost equally 
divided Supreme Court. In effect the Court held the Sherman Act to 
be applicable to railroad combinations, and that the Act to Regulate 
Commerce was not inconsistent therewith, and that the fixing of rates, 
etc., by agreement was illegal even though the rates agreed upon were 
in conformity with the Commerce Act. There was a strong dissenting 
pronouncement in favor of what in 1911 came to be known as the ‘‘rule 
of reason’’, in United States v. Standard Oi Co., 221 U. 8.1. One of 
the justices who made up the majority in the Trans-Missouri and Joint 
Traffic Association Cases, Justice Brewer, in 1904, in the Northern Se- 
curities Case, 193 U. S. 197, stated he felt he had been mistaken in his 
first view—and this was before the deficiencies in the Act to Regulate 
Commerce had been corrected by the Hepburn Act of 1906. 

Recurring to the latter part of November, 1899, which was after the 
decisions in both the Trans-Missouri and the Joint Traffic Assn. Cases, 
the railroads in official territory prepared a new classification. If en- 
forced, it would materially increase the rates on numerous important 
commodities. The Commission then had no power to prevent such pro- 
posals from becoming effective. While the Commission was not charged 
with enforcement of the Sherman Act, the Commission transmitted the 
facts disclosed on its investigation to the Attorney General of the United 
States, December 28, 1899, shortly before the new classification was to 
become effective. Two days later the Attorney General upon the facts 
shown declined to invoke the remedy provided by the Antitrust Law. 
In his reply to the Commission he distinguished the Trans-Missouri and 
Joint Traffic Assn. Cases, and found that there was no showing of con- 
tract or combination or conspiracy forbidden by the Antitrust Act, as 
what was done did not restrain individual action and there was nothing 
to show combination or arbitrary action suppressing competition. The 
correspondence and the opinion of the Attorney General appear in the 
thirteenth annual report of the Commission, pages 12-20. 
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As I have indicated, the Commission was given power to prescribe 
maximum rates by the Hepburn Act of 1906, and its jurisdiction was 
amplified and strengthened by the Mann-Elkins Act of 1910, when the 
suspension power was added. And, as already stated, in 1911, in the 
Standard Oil Case, and also in the American Tobacco Case (221 U. 8S. 
1 and 221 U. S. 106, respectively), the Supreme Court read the Sherman 
Act as laying down the test of the so-called rule of reason. It appears 
that these holdings and others to like effect which followed were gen- 
erally relied on in the transportation industry, and were taken by the 
government itself as permitting agreements by affected carriers in 
furtherance of the purposes of the Act to Regulate Commerce, as long 
as these agreements preserved the right of independent action by any of 
the parties concerned and presented no circumstances of coercion or un- 
reasonable restraint of commerce. This understanding was in line with 
the interpretation by Attorney General Griggs in December, 1899, as to 
the official classification, to which I have made reference. But as traced 
in the opinion in the Trenton Potteries Case, 273 U. 8S. 392, in 1927, 
there has been in later years a swing away from the rule-of-reason doc- 
trine, even as applied to the regulated industries. The latest decision 
is Georgia v. Pennsylvania R. Co., 324 U. S. 439, which also was by a 
bare majority of the Court. 

Meantime, business has conformed to necessity and realities, and 
earriers of all types have formed associations and bureaus, and have 
dealt collectively with each other and with the public, openly, and 
seemingly under the assumption that as long as their collective action 
furthered the purposes of the Interstate Commerce Act, was not co- 
ercive, preserved the right of independent action, and did not unreason- 
ably restrain commerce, they violated no law. 

It has long been apparent that if our carriers are to perform their 
public service adequately, economically, and safely, and themselves 
avoid discriminations forbidden by the Interstate Commerce Act, they 
must confer and take joint action in many matters which a strict read- 
ing of the doctrine of the Trans-Missouri and Joint Traffic Assn. Cases 
forbids. At times both Congress and the Executive have recognized that 
certain joint action by carriers was necessary—as in the Safety Ap- 
pliance Act of March 2, 1893, and the Transportation of Explosives Act 
of 1908. The Commission in its annual reports to Congress beginning 
with its second report in 1888, has frequently referred to the practical 
necessity for collective action by the carriers it regulates. The latest 
expression by the Commission is for 1944, at pages 30-31, which I quote 
Im part: 


Until about 5 years ago, the view was rather generally held that 
for all wrongs for which the parties are afforded a remedy by terms 
of the Interstate Commerce Act, to that extent the Interstate Com- 
merce Act supersedes the antitrust laws. 

While such a view perhaps requires qualification in the light 
of more recent court decisions, it is supported to some extent by the 

‘ evident disposition on the part of Congress to negative the applica- 
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tion of the antitrust laws to certain transactions of carriers sub- 
jected to regulation under the Interstate Commerce Act, section 5 
(11) of which affords an example. Also it is significant that the 
statement of National Transportation Policy added to that act in 
1940 contains the following: 


* * * * to encourage the establishment and maintenance of 
reasonable charges for transportation services, without unjust 
discriminations, undue preferences or advantages, or unfair 
or destructive competitive practices; * * * 


In our opinion, there is danger that undue breadth in inter- 
preting and applying the Sherman Act would interfere with carry- 
ing out the stated policy against ‘‘unfair or destructive competitive 
practices.’’ We believe therefore that there is just as much present 
need for legislation to prevent any such outcome and to clarify the 
rights and duties of carriers subject to the Interstate Commerce 
Act as there was at the time of the first session of the 78th Congress, 
when two bills which would have that effect were introduced: S. 
942, by Senator Wheeler, ‘‘To amend the Interstate Commerce Act 
to provide for agreements between common earriers by railroad, 
between common carriers by pipe line, between common carriers by 
motor vehicle, between common carriers by water, and between 
freight forwarders, for the making and filing of rates, fares, 
charges or classifications for transportation of passengers and pro- 
perty, and for other purposes;’’ and H. R. 2720, by Congressman 
Bulwinkle, ‘‘To amend section 1 (4) of the Interstate Commerce 
Act, to permit joint action by common carriers subject to part I, 
II, III, or IV, respectively, in connection with procedures related 
to the establishment of rates and the taking of other action.’’ 


Although neither of these bills in our opinion, dealt adequately 
with the problem, we were entirely in sympathy with their broad 
objective. 


During this period of somewhat varying judicial constructions of 
the Sherman Act, in a long series of important acts beginning with the 
Transportation Act of 1920, Congress has specifically applied the test 
of reasonableness and the public interest to more and more situations 
presented in the regulation of relations of interstate carriers with each 
other. Congress also strengthened the legal machinery for adequate 
regulation of the carriers. The field of regulation is much wider in 
scope and more intensively cultivated than ever before. We now have 
a succinct, recent declaration by Congress of the national transportation 
policy, with a distinct statement of the purposes it seeks in the broad 
national interest. With the objectives of the national transportation 
policy before it, and keenly aware of its responsibilities as an agency 
in the effectuation of the purposes of Congress, the Commission is of 
the clear opinion that under the system of regulated private enterprise 
the carriers subject to the Interstate Commerce Act should be permitted 
to take collective action,—always under proper safeguards, and in con- 
formity with standards set by Congress to protect the public interest. 
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We believe that this policy is consistent with the legislative sequence 
and evolution of the acts administered by the Commission. The Trans- 
portation Act of 1920, was a complete departure from the regulatory 
plan which had preceded it. It created a new policy, the ‘‘fostering 
guardianship’’ of transportation ; it distinctly encouraged consolidations 
of carriers under proper standards, as a means of solving recognized 
major problems; it provided for approvals of mergers, sales, leases, and 
controls of carriers ; authorized the approval of pools of traffic and earn- 
ings ; it forbade interlocking directorates and officers, but permitted them 
when approved by the Commission ; it recognized the necessity for group- 
ing carriers to bring about desired equality of rates and rate stability, 
and it undertook a compulsory pooling of the excess earnings of the 
carriers for the betterment of the transportation system as a whole. As 
to all these, the approval of the Commission operated to give relief from 
the operation of the antitrust laws, state and federal. Many arrange- 
ments have been consummated under authorizations by the Commission 
as consistent with the public interest and the standards of the law, to 
the betterment of the national transportation machine as an instru- 
mentality of commerce. Further, the Transportation Act of 1920 and 
intervening legislation down to the recent declaration of the national 
transportation policy, have recognized that there are limits beyond which 
the carriers should not be permitted to go in their competition, in the 
interest of the maintenance of sound economic conditions and an ad- 
equate national transport system. It therefore gave the Commission 
power to prescribe minimum rates or precise rates, as well as to fix the 
maximum limit of justness and reasonableness. 

In parts I, II and III of the Interstate Commerce Act there are 
provisions which relieve affected carriers from the penalties of the anti- 
trust laws in certain important types of actions, when found by the 
Commission to meet the standards of the Interstate Commerce Act. But 
there are other important matters as to which in the public interest 
there should be collective action, that are not specifically covered by any 
provisions for exemption. We may mention the conferences and agree- 
ments looking to provision of car service, mine ratings, and the pooling 
of cars, and rules for car interchange; the avoidance of wastes due to 
the excess of competitive zeal in provision of service or use of wasteful 
routes ; the adoption of construction and operating standards and rules; 
uniform accounting practices; weighing and inspection of freight; im- 
position and collection of demurrage; uniformity of classifications for 
freight, and rules applicable thereto, such as bills of lading, and packing 
requirements; and lastly, the whole field of cooperative rate initiation 
and maintenance. 

Two other trends are clearly marked in recent legislation, which the 
Commission believes are in the right direction. First, as the regulatory 
power has been extended successively to motor carriers and water lines, 
Congress has in turn extended to them in general the same provisions 
for obtaining relief from the menace of prosecution under the anti- 
trust acts which were already contained in part I of the act. Second, 
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the modern legislative and administrative tendency is to encourage, or 
even to compel cooperation between the different competing forms of 
agencies of transport, in order to accomplish the results sought by the 
declaration of national transportation policy. 

From the standpoint of administration, the problem of the Com- 
mission is greatly simplified if the carriers whom it regulates are per- 
mitted to organize so they may be dealt with as units, rather than as 
wholly separate and individual entities. We have been informed by 
many of the State railroad and utilities commissions that this is also 
their experience. The process of negotiation between carriers and ship- 
pers for rates or for service is greatly simplified if shippers may deal 
with the carriers collectively. Proper functioning of this process ma- 
terially aids in the development of fair and equal rate adjustments, and 
thus lessens the task of the regulating bodies. 

In recent years the legislative and economic trends have been to- 
ward a greater uniformity in the rate structure of the country, and for 
a more stable basis for competition between the various carriers of the 
same or of different types. The initiative often should be taken by the 
carriers themselves, after conference with their patrons. Collective 
conference, consideration, and agreement, subject to Commission ap- 
proval, will facilitate these processes. 

The carriers should be permitted to do collectively and fearlessly 
that which the law as expressed in the Interstate Commerce Act re- 
quiries of them, in the large way contemplated by the spirit of the whole 
act and in conformity with the national transportation policy. But 
they should be permitted to do this in a manner consistent with the 
public interest, openly, fairly, without coercion, and so as to preserve 
the essentials of private enterprise within the permissible bounds of the 
law. Therefore, in permitting them to act collectively, proper safeguards 
should be set up to prevent reprehensible practices through the joint 
action of carriers or their organizations. We find such safeguards have 
been provided in the Interstate Commerce Act wherever, as in section 
5, the Commission has been empowered to give approval to an arrange- 
ment which otherwise would be counter to the antitrust acts of a State 
or the Federal Government. That its approval will have a dispensatory 
effect as to an important act of Congress will lay an additional heavy 
responsibility upon the administrative agency charged with these duties. 
But it is a responsibility which should be lodged with the Commission 
under appropriate directions from the Congress, for Congress itself 
cannot well consider or deal with the details of these intercarrier ar- 
rangements. As has been pointed out, the Commission already has 
many like duties. We note that responsibilities similar in kind were 
lodged with the Maritime Commission under the Shipping Act of 1916 
(U. S. C. t. 46, see. 814) and with the Civil Aeronautics Board (U. S. C. 
t. 49, sees. 492-494). 

Turning now to details of the bill and the specific recommendations 
of the Commission’s Legislative Committee for amendments in detail: 
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It is appropriate that the purposes sought should be accomplished 
jn the manner provided by the bill, by amendment to the Interstate 
Commerce Act, by addition of a new section, designated 5a, to follow 
section 5, which grants qualified and conditional exemption from the 
operation of the antitrust acts for certain transactions, and to pre- 
cede section 6, which by paragraph (5) requires the filing of copies of 
contracts, etc., in relation to traffic. 

The scope of the proposed new section 5a is limited by the use of the 
term ‘‘carrier’’ in paragraph (1) thereof, there defined as ‘‘ Any common 
carrier subject to part I, II, or III, or any freight forwarder subject 
to part IV of this act’’—this act meaning, of course, the Interstate Com- 
merce Act which it is proposed to amend. We suggest insertion of the 
words ‘‘or contract’’ after the word ‘‘common’’ in the words quoted 
(page 1, line 6 of the bill). While as stated in the report of our com- 
mittee, common carriers more frequently have occasion to enter into 
agreements than contract carriers, both contract carriers by motor 
vehicle and by water maintain organizations for consideration of their 
problems as branches of the transport industry. Freight forwarders 
likewise have an organization. Both common and contract carriers 
should receive the same type of protection, contingent upon compliance 
with the proposed act, subject to the approval of the Commission. 

It is necessary both for the validity of the delegation of power to 
the administrative agency and in order that the agency may carry out 
the true intent of Congress, that legislative standards be laid down 
for its guidance, as definite as is consistent with a proper degree of 
flexibility. But all contingencies cannot be foreseen. By paragraph 
(2) of the bill the standard set is that the Commission shall find— 


that, by reason of furtherance of the national transportation policy 
declared in this act, the relief provided in paragraph (3) should 
apply with respect to the making and carrying out of such agree- 
ment; (lines 10-13, p. 2). 


We suggest that this standard is too indefinite. As a substitute, we 
submit the following, in lieu of the words quoted: 


the object of the agreement is appropriate for the proper perform- 
ance by the carriers of service to the public and consistent with the 
public interest and the national transportation policy declared in 
this act, and that the agreement will not unduly restrain compe- 
tition ; 


By the sentence beginning in line 23 of page 2 of the bill, it would 
be provided that ‘‘no order shall be entered under this section except 
after notice and opportunity for hearing. ...’’ In terms this require- 
ment is general, and would apply both to orders of approval and to 
orders of termination. The context, however, indicates that perhaps 
orders of modification or termination were principally in mind, and in 
our opinion, the requirement should be so limited. If made applicable 
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to orders of approval, there would be doubt as to who should be notified 
and have an opportunity for hearing, other than the general public. 
Notice to the public generally would be unnecessarily burdensome, we 
believe, and it should be sufficient with reference to orders of approval 
that the Commission set the application for hearing when in the exercise 
of a sound discretion it deems a hearing to be necessary in respect to 
the particular agreement involved. 

These suggestions, and a few others of a minor nature, are embodied 
in the following redraft of paragraph (2) for such use as it may serve. 
They are submitted upon the basis of present information and are sub- 
ject to revision if the developments of the hearings makes revision ap- 
propriate : 


(2) Any carrier, party to an agreement (other than for a 
pooling, division, consolidation, merger, purchase, lease, acquisi- 
tion, or other transaction to which section 5 is applicable) between 
or among any two or more carriers may, under such rules and reg- 
ulations as the Commission may prescribe, apply to the Commission 
for approval of the agreement, and the Commission shall by order 
approve any such agreement if it finds that the object of the agree- 
ment is appropriate for the proper performance by the carriers of 
service to the public and consistent with the public interest and the 
national transportation policy declared in this act, and that the 
agreement will not unduly restrain competition; otherwise the 
application shall be denied. The approval of the Commission may 
be subject to such terms and conditions as shall be found by the Com- 
mission to be just and reasonable in the premises. If the Commission 
shall consider it necessary in order to determine whether the find- 
ings specified above may properly be made, it shall set the appli- 
cation for public hearing. The Commission shall by order terminate 
its approval of any such agreement previously approved by it, or 
modify any terms and conditions upon which such approval was 
granted, if it considers such action necessary to conform to the 
standards set forth in this paragraph. No such order of modifica- 
tion or termination shall be entered except after notice and oppor- 
tunity for hearing, and the effective date of any order of termina- 
tion shall be postponed for such period as the Commission determines 
to be reasonably necessary to avoid undue hardship. The Com- 
mission shall not approve any agreement which establishes a proce- 
dure for the determination of any matter through joint considera- 
tion unless under the agreement reasonable opportunity, in the light 
of the matter involved, to act contrary to the determination arrived 
at through such procedure is afforded to each party to the agree- 
ment which did not concur in such determination. 


Although this bill is no doubt intended to provide a measure of 
regulation for the rate bureaus and other organizations maintained by 
carriers, or by associations thereof, the bill omits two features which 
we consider important. The Commission should be able (1) to require 
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reports from such bodies, and (2) to inspect their records and accounts. 
Concerning this, the Commission made the following legislative recom- 
mendation in its last annual report: 


4. We recommend that the various provisions of the act, au- 
thorizing the Commission to require reports from the carriers, and 
others and to inspect and copy accounts, books, records, et cetera 
(sections 20, 220, 313, and 412), be amended so as to be applicable 
to associations or organizations maintained by or in the interest 
of any group of carriers or freight forwarders subject to the act. 


The amendments recommended are proposed in a pending bill, S. 1291, 
and these would effectively complement H. R. 2536. If in substance 
these two bills are enacted, the Commission believes that its regulatory 
power would be adequate. However, as stated at the beginning, the 
progress of these hearings may suggest additional recommendations, or 
modifications of the views now expressed. 

With this reservation, the Commission recommends that the bill 
pass, 





Our Honor Roll 


By Epwarp H. DeGroot, Jr. 


Major Henry E. Boyd, 0508183, Ordnance Department was placed 
on the Officers’ Inactive List, July 31, 1945. Since that time he has been 
employed in the War Department, but will complete his duties and re- 
turn to his civilian position as Traffic Manager of the Wilmington Port- 
Traffic Association, Wilmington, North Carolina, about November 1, 
1945. 


Major Andrew H. Brown, T. C., has returned to the Cleveland 
Chamber of Commerce as Transportation Commissioner. 


S/Sgt. Louis J. Chick, Hq. 491st Bombardment Group H, A. P. 0. 
558, may now be addressed. at 134-22-96th Street, Ozone Park 16, N. Y. 


Robert F. Downey, 31326683, has recently been transferred to the 
following: Company A, Ist Platoon, 371st Engineer Construction Bat- 
talion, A. P. O. 350, ¢/o Postmaster New York, N. Y. > 


Warren G. Elliott, has recently returned to his position as Attorney 
with the Chesapeake & Ohio Railway, Richmond, Virginia, after having 
served with the United States Navy. 


Sgt. Sidney Kraft, 32610474, is now attached to Cas. Sqdn. A-9, 
A. P. O. 19362-A, ¢/o Postmaster San Francisco, California. 


Lt. Albert E. Stephan, U. 8S. N. R., has recently returned from 
Naval service and has become a member of the law firm of Grosscup, 


Ambler & Stephan with offices in the Central Building, Seattle 4, Wash- 
ington. 
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BOARD OF INVESTIGATION AND RESEARCH REPORTS 


The following reports of the Board of Investigation and Research 
are now available at the Government Printing Office: 


Senate Document No. 76—Technological Trends in Transpor- 
tation—Price 25c. 

Senate Document No. 77—Railroad Consolidation and Em- 
ploye Welfare—Price 15ce. 

Senate Document No. 78—Federal Regulatory Restrictions 
Upon Motor and Water Carriers—Price 50c. 

Senate Document No. 79—Relative Economy and Fitness of 
the Carriers—Price 10e. 

Senate Document No. 81—Interstate Trade Barriers Affecting 
Motor-Vehicle Transportation—Price 35c. 

Senate Document No. 82—Ecomonies on Coal Traffic Flow— 
Price 60c. 

Senate Document No. 83—The National Traffic Pattern— 
Price $1.25. 

House Document No. 678—Practices and Procedures of Gov- 
ernment Control of Transportation—Price 30c. 

House Document No. 159—Public Aids to Domestic Trans- 
portation—Price $1.75. 

House Document No. 160—Carrier Taxation—Price 55c. 


Other reports of the Board which are to be printed are: 


Economies of Iron and Steel Transportation 
Comparisons of Rail, Motor and Water Carrier Costs 





Rail Transportation 
By A. Rea Wiuuiams, Editor 


FINANCE MATTERS 
B. & O. Debt Adjustment Plan 


The U. 8S. District Court for the District of Maryland took under 
advisement on September 29, the Baltimore and Ohio Railroad’s debt 
adjustment plan, after denying an objector’s motion to dismiss the peti- 
tion on the grounds of collusion, fraud and non-compliance with the 
statute. The Court ordered the railroad to file a brief within three 
weeks, and gave the objector until November 5 to reply thereto. This 


action was taken after a 5-day hearing before a three-judge special 
court. 





Chicago, Indianapolis & Louisville Ry. Co. Reorganization 


Division 4 of the Commission on September 11, 1945, ordered the 
submission of the plan of reorganization approved by the Commission 
and the court in this proceeding (F. D. No. 10294) to the creditors as 
set forth in the draft of order, for acceptance or rejection under the 
provisions of Section 77 of the Bankruptcy Act. It ordered that hold- 


ers of such securities on September 27, 1945, should be entitled to vote 
on the plan. 





Gulf, Mobile & Ohio Authorized to Buy Alton 


The I. C. C. entered an order on September 21, authorizing the 
purchase of the Alton Railroad Company by the Gulf, Mobile & Ohio 
Railroad Company. Pending confirmation by the U. S. District Court 
for the Northern District of Illinois, the I. C. C. also approved the pro- 
posed reorganization of the Alton calling for the acquisition of all of its 
assets by the Gulf, Mobile & Ohio and the assumption of all outstanding 
equipment obligations and leases by the latter company. The leases 
cover the lines of the Joliet & Chicago Railroad Company and the 
Louisiana & Missouri River Company, and the properties of the Kansas 
City, St. Louis & Chicago Railroad Company. The I. C. C. estimated 
that the merger will create a greater potential traffic capacity than was 
provided by the Alton and G. M. & O. separately. Issuance of securi- 
ties necessary to carry out the project was also approved. 


—44— 
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N. Y. N. H. & H. Reorganization 


Federal Judge Carroll C. Hincks has signed a decree confirming 
the plan of reorganization of the New York, New Haven & Hartford 
Railroad as contained in the fifth supplemental order of the Interstate 
Commerce Commission dated February 8, 1944, and denied all objec- 
tions. The railroad and any corporation that may be formed to fulfill 
the reorganization plan will carry out the plan under supervision of the 
court, the laws of any State or State authority notwithstanding. 

Under the decree property transferred or sold to the reorganized 
company shall be free and clear of all claims of the railroad debtors and 
free from all liens and encumberances as provided in the plan. 





Wisconsin Central Ry. Reorganization 


In F. D. No. 14720—Wisconsin Central Railway Company Reorgan- 
ization, hearing assigned for September 24, 1945, was cancelled and 
reassigned for public hearing before Examiner Homer H. Kirby, on 
October 30, 1945, at 9.30 a. m., at the United States Court House, Mar- 
quette Avenue and Third St., Minneapolis, Minnesota. 





FORMAL MATTERS 
Class Rate Case 


The Mountain-Pacific States, previously not directly affected by 
the order of the I. C. C. in Docket No. 28300—Class Rate Investigation, 
1939, were brought into the controversy when George H. Flagg, Public 
Utilities Commissioner of Oregon, petitioned the I. C. C. to set aside that 
part of its order which has to do with permanent adjustment of class 
rates until further hearings are held. In his petition Commissioner 
Flagg said that rates to and from Mountain-Pacific territory will be 
so changed as to disrupt relations of long standing. He also said dis- 
ruptions would be brought about by rates prescribed to and from border 
points. Principles of rate making will be established which may well 
assert an important influence upon both class and commodity rates 
later to be prescribed for Mountain-Pacific territory, Flagg said. He 
concluded that the Mountain-Pacific States must have a clear under- 
standing of the scope and impact of the decision before it becomes final. 

Chairman Wheeler of the Senate Interstate Commerce Committee, 
in a letter to Chairman Rogers of the Interstate Commerce Commission, 
on September 20, requested that the I. C. C. investigate the class rate 
structure in the Mountain and Pacific States. Chairman Wheeler 
pointed out that because of the present class rates in the area it is ex- 
tremely difficult, if not impossible, to establish manufacturing enter- 
prises near the production of the raw materials. 
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The Carolinas Seek Lower Coal Rates 


Rail rates on coal to the Carolinas were placed under attack on 
September 21 in a formal complaint filed with the Interstate Commerce 
Commission by the Carolina Coal Consumers Conference. 

The complaint alleges rates on coal from points in Virginia, West 
Virginia, Kentucky, and Tennessee to all destinations in North Carolina 
and South Carolina are excessive and unreasonable. 

The complaint seeks prescription by the Commission of reasonable 
rates for the future. 





Power Brake Order Extended 


In Docket 13528—Power Brake Investigation, the I. C. C. has issued 
an order extending until January 1, 1949 the time within which all 
railroads must equip all of their cars used in freight service, except those 
equipped with passenger car brakes, with power brakes and appliances 
for operating power brake systems, conforming to the specifications pre- 
scribed by the Commission. The report, issued by Commissioner Pat- 
terson, says: ‘‘No postponement of this date will be made except on 
petitions showing good cause therefor, filed by individual respondents.”’ 





LEGISLATION 
Bulwinkle Anti-Trust Bill Hearings 


Hearings on H. R. 2356, the Bulwinkle Anti-Trust Bill, began on 
October 9, before the House Committee on Interstate and Foreign 
Commerce. 





Feeder Lines For Air Transport System 


8. Con. Res. 25, proposing that Congress express itself as approving 
expansion of the air transportation system in the United States so that 
it will include not only the larger cities but also, through feeder-line 
service, the greatest practicable number of small cities and towns, was 
favorably reported by the Senate Committee on Interstate Commerce 
on September 17. 





Senate Passes Airport Bill 


The Senate, on September 12, passed and sent to the House of 
Representatives S. 2, introduced by Senator McCarran of Nevada, to 
provide for Federal aid for the development, construction, improvement 
and repair of public airports in the United States. As originally intro- 
duced, the bill provided for an authorization of $100,000,000 annually 
for five years, but the Senate reduced that amount so as to provide for 
$75,000,000 a year. 
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McLaughlin Railroad Debt Adjustment Act Extension 


H. R. 3429, the Kefauver Bill to extend the McLaughlin Act, pro- 
viding for debt adjustments of railroads, was approved by the House 
Committee on the Judiciary on September 25. The Committee recom- 
mended extension until November 1, 1950. The present law expires by 
its own limitation on November 1, 1945. 





Missouri Valley Authority Bill 


The subcommittee of the Committee on Irrigation and Reclamation 
of the Senate concluded hearings on 8S. 555, the Missouri Valley Au- 
thority Bill, on September 28. 





Larceny in Interstate Commerce 


H. R. 4180, amending the law with respect to larceny in interstate 
and foreign commerce, was ordered favorably reported by the House 
Committee on the Judiciary on September 25. H. R. 4180, a substitute 
for H. R. 2281, embodies various amendments to that bill made by the 
Committee. 





Railroad Social Insurance Bill 


S. 293, the Railroad Social Insurance Bill, was considered by a 
subcommittee of the Senate Committee on Interstate Commerce on 
September 25, at which time the Legislative Counsel of the Senate was 
requested to prepare a digest of the bill in order to show the effect of 
proposed changes compared with existing law. The subcommittee fixed 
no date for further consideration of the bill. 





Minimum Wage Bill Hearings 


Hearings on H. R. 4130, proposing to amend the Fair Labor Stand- 
ards Act of 1938 so as to fix the minimum wage rate at 65-cents per 
hour, by the House Committee on Labor began on October 15. 





Decentralization of Industry 


Hearings were scheduled for October 9, before a sub-committee of 
the Senate Interstate Commerce Committee, on S. Res. 15, introduced 
by Senator McCarran of Nevada, to continue in this Congress the 
study in regard to the decentralization of industry. Senator McMahon 
of Connecticut is Chairman of the sub-committee which will conduct the 
hearings. 
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Senate Interstate Commerce Committee Change 


Senator Gurney of South Dakota has resigned his membership 
on the Committee on Interstate Commerce in order to accept member- 
ship on the Committee on Foreign Relations, to fill the vacancy caused 
by the death of Senator Johnson of California. 






















STATISTICS 
Railroad Revenue—August 1945 


Based on advance reports from 87 Class I railroads, whose revenues 
represent 80.2 percent of total operating revenues, the A. A. R. has 
estimated that railroad operating revenues in August, 1945, decreased 
11.1 percent under the same month of 1944. This estimate, it was pointed 
out, covers only operating revenues and does not touch upon the trends 
in operating expenses, taxes, or final income results. 

Estimated freight revenues in August, 1945, were less than in 
August, 1944, by 12.2 percent, while estimated passenger revenues de- 
creased 6.2 percent. 














































Railroad Revenues and Expenses—July 1945 


Class I railroads of the United States, in July 1945, had an esti- 
mated net income, after interest and rentals, of $63,500,000 as com- 
pared with $57,362,282 in July 1944, according to an A. A. R. an- 
nouncement of September 4. In the first seven months of 1945 these 
railroads had an estimated net income, after interest and rentals of 


$394,000,000 compared with $379,895,682 in the corresponding period 
of 1944. 

























Railroad Equipment 


On September 1, 1945 the Class I railroads had 38,249 new freight 
cars and 512 new locomotives on order, as compared with 36,157 new 
freight cars and 554 new locomotives on order on September 1, 1944. 
Class I railroads put 27,740 new freight cars in service in the first 


eight months of this year, as compared with 22,312 in the same period 
of last year. 






















Railway Employees 


Class I railways, excluding switching and terminal companies had 
1,449,293 employees in the middle of August 1945, an increase of .01 
percent as compared with the middle of August 1944, and a decrease 
of .13 percent as compared with the middle of July 1945. 
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Steam Railway Accidents 


The I. C. C. Bureau of Transport Economics and Statistics has 
issued a preliminary statement showing that during the first seven 
months of 1945, 60 passengers were killed and 1,759 were injured in 
train and train-service accidents. This compares with 76 passengers 
killed and 2,531 passengers injured in such accidents during the first 
seven months of 1944. 

During the first seven months of 1945, 521 employees were killed 
and 27,503 employees were injured while on duty, as compared with 581 


employees killed and 26,663 employees injured during the first seven 
months of 1944. 





Reports of Car Companies 


The Bureau of Transport Economies and Statistics has issued a 
statement summarizing quarterly reports of persons furnishing cars 
to or on behalf of carriers by railroad or express companies. The report 
shows that for the first quarter of 1945 these companies owned 264,073 
ears. These cars traveled 2,187,977,328 miles in that quarter. The 
companies received $36,251,190 for the use of the cars. 





Railroad Coal Stocks 
Class I railroads on August 1, had 10,222,000 tons of bituminous 


coal in stock, a supply of 31 days. Coal stocks on July 1, totaled 9,- 
872,000 tons, or 29 days supply. Coal consumption by these roads in 


July amounted to 10,061,000 tons compared with 10,066,000 tons in 
June. 





Railroad Fuel Needs 


Solid Fuel Administrator Ickes said recently that the Solid Fuels 
Requirements Committee, of which the ODT is one of the members, has 
estimated that the railroads will require 127,000,000 tons of coal in the 
fuel year ending March 31, 1946. He explained that this estimate was 
made after VJ-Day and reflects the end of the war. The previous esti- 
mate, based on the assumption that the Pacific war would continue for 
some time, was 139,000,000 tons. 





Railroads Have Heavy Grain Movement 


In the first thirty-four weeks of 1945, railroads carried more grain 
and grain products than during any similar period on record, according 
to an ODT announcement. Carloadings of grain and grain products 
for the thirty-four weeks ended August 25, 1945, totaled 1,748,248 as 
compared with 1,648,935 for the similar period of 1944, an increase of 
6 percent. 
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Railroad Net Working Capital 


_ Net working capital of the country’s Class I steam railways in- 
creased by $115,000,000 during the twelve months from June 30, 1944 
to June 30, 1945, according to the I. C. C. Bureau of Transport Econom. 
ics and Statistics. The Bureau reported that total current assets of 
Class I steam railways stood at $4,600,000,000 on June 30 of this year 
as compared with $4,471,000,000 on June 30, 1944. Total current lia- 
bilities were reported as $2,824,000,000 for the 1945 date and $2,811, 
000,000 on the corresponding date of the previous year. 





Revenue and Traffic of Pipe Lines 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued its Statement Q-600, giving transportation revenue and 
traffic of large oil pipe line companies for the second quarter of 1945 
compared with the same period of 1944. According to this statement 
the total transportation revenue for the second quarter of 1945 was 
$75,783,065 as compared with $72,292,824 in 1944, an increase of 4.8 
per cent. The total number of barrels of oil originated on the lines 
and received from connections was 589,982,122 in 1945, as compared 
with 551,781,241 in the same period of 1944. 





Government-Owned Pipeline Operation to End 


The RFC announced recently that within the next 30 to 60 days, 
operation of five Government-owned oil pipelines, including the ‘Big 
Inch’’ and the ‘‘Little Big Inch”’ will be discontinued. The other pipe- 
lines to be discontinued are: the Florida Emergency Pipeline from 
Carabella, Fla., to Jacksonville, Fla., a distance of 200 miles; the 175- 
mile Greensboro-Richmond extension of the plantation pipeline, from 
Greensboro, N. C., to Richmond, Va.; the Southwest Emergency Pipeline, 
a 14 and 16 inch line, from Corpus Christi, Tex., to Houston, Tex., a 
distance of 154 miles. 

When operation of the five lines is completed it is estimated that 
shipments will have totaled about 483,000,000 barrels, including 327,000,- 
000 barrels of crude oil and 156,000,000 barrels of petroleum products, 
principally gasoline and heating oil. 

The remaining RFC-owned pipeline, the Ohio Emergency Pipeline, 
from Fostoria, O., to Akron, a distance of 82 miles, is being operated 
under a lease agreement by a private company. 





Operation of Radio Transmitting Apparatus by Railroad Employees 


The Federal Communications Commission has issued Order 126, 
dated August 21, 1945, respecting operation of radio transmitting ap- 
paratus by railroad employees. The order reads as follows: 





OCTOBER, 1945 51 





‘At a session of the Federal Communications Commission, held 
at its offices in Washington, D. C., on the 21st day of August 1945— 

‘*Whereas, section 318 of the Communications Act of 1934, as 
amended, provides that the operation of the transmitting apparatus of 
licensed radio stations may be carried on only by persons holding an 
operator’s license issued by this Commission; and 

‘*Whereas, the Commission is authorized to waive the provisions of 
said section 318 in certain cases, provided the Commission shall find that 
the public interest, convenience, or necessity will be thereby served; and 

‘*Whereas, on June 1, 1945, the Association of American Rail- 
roads by J. J. Pelley, its President, filed with the Commission a duly 
verified petition requesting the issuance of an order permitting railroad 
employees to engage, without operator licenses, in the operation of 
radio transmitting equipment used in connection with railroad oper- 
ations; and 

‘‘Whereas, it appears from said petition that the number of Class 
I railway employees who might be required to use radio transmitting 
equipment in connection with their duties totals 463,568 and that this 
total would be increased by inclusion of Class IIT and Class III railroad 
employees; and 

‘* Whereas, it appears that the qualification of such a large number 
of employees presents certain difficulties; and 

‘“Whereas, the Association of American Railroads has prepared 
for adoption of its member roads a comprehensive set of Railroad Radio 
General and Operating Rules governing the use of radio transmitting 
equipment by the employees of the individual member roads; and 

‘Whereas, the Association’s proposed Railroad Radio General and 
Operating Rules cover those provisions of the Communications Act, 
the Commission’s Rules and Regulations, and the General Radio Regula- 
tions, Cairo Revision, with respect to which applicants for restricted 
radio-telephone permits are presently examined; and 

‘‘Whereas, it is proposed that all railroad employees’ who operate 
radio transmitting equipment will be examined by railroad examiners 
with respect to their knowledge of such rules; and 

‘“Whereas, the waiver of the provisions of section 318 of the Com- 
munications Act sought by the Asosciation does not extend to making 
adjustments to any transmitting apparatus, which adjustments would 
continue to be made only by duly licensed operators; and 

‘“Whereas, from a study of the Association’s petition and the evi- 
dence presented in Commission Docket Proceedings Nos. 6593 and 6651 
entitled, respectively, ‘‘In the Matter of the Investigation of the Es- 
tablishment and Use of Radiocommunications Systems in Railroad Op- 
erations,’’ and ‘‘In the Matter of Allocation of Frequencies to the 
Various Classes of Non-Governmental Services in the Radio Spectrum 
from 10 kilocycles to 30,000,000 kilocyeles,’’ it appears that a waiver 
of the provisions of Section 318 of the Communications Act so as to 
permit railroad employees to engage, without operator licenses, in the 
operation of radio transmitting equipment used in connection with rail- 
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road operations would promote the use of radio in that industry, 
thereby increasing the efficiency and safety of railroad operations, and 
thus serving the public interest, convenience, and necessity ; 

‘It is ordered, That, subject to the conditions hereinafter stated, 
the provisions contained in section 318 of the Communications Act of 
1934, as amended, be, and they are hereby, waived, insofar as such 
provisions require that railroad employees hold operators’ licenses in 
order to operate radio transmitting apparatus authorized for use in 
connection with railroad operations either under an experimental radio 
station license or a station license issued in accordance with such rail- 
road radio service rules as may hereafter be issued by this Commission; 
and the employees of Class I, II, and III Railroads of the United States, 
be, and they are hereby, authorized to engage, without operators’ li- 
censes, in operation of radio transmitting apparatus authorized for use 
in connection with railroad operations; Provided, however: 

‘*(1) The terms of this order shall apply only to the employees 
of those railroads who shall have adopted and published Railroad Radio 
General and Operating Rules in the form prepared by the Association 
of American Railroads and attached hereto. Any individual railroad 
which desires to adopt rules not in the form attached hereto shall, for the 
purposes of this order, first obtain the prior written approval of the 
Commission to the changes proposed. 

**(2) The terms of this order shall apply only to those railroad em- 
ployees who shall have successfully passed an examination given by rail- 
road examiners on the attached Railroad Radio General and Operating 
Rules. The first such examination shall be given prior to the operation 
of any radio transmitting apparatus by the employee and re-examina- 
tions shall thereafter be given at intervals not in excess of two years. 

‘*(3) The terms of this order shall apply only to the employees of 
those railroads who maintain suitable records showing the name and 
position of all employees who have been examined with respect to the 
attached Railroad Radio General and Operating Rules, the date of the 
employee’s last successfully completed examination and the name of 
the railroad examiner. Such records shall be made available to duly 
accredited representatives of the Federal Communications Commission 
upon request. 

**(4) The terms of this order shall not be construed to authorize any 
railroad employee to make adjustments to any radio transmitter. Any 
needed adjustments of the transmitter of a railroad radio station that 
may affect its proper operation shall be regularly made by or in the 
presence of ‘an operator duly licensed by this Commission, holding a 
first or second class license, either telephone or telegraph, who shall 
be responsible for the proper operation of the equipment. 

**(5) The radio equipment operated by railroad employees pursuant 
to the authorization given by this order shall be so designed that none 
of the operations necessary to be performed during normal use of the 
equipment may result in any unauthorized radiation. 
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‘*It is further ordered, That this order shall become effective upon 
issuance and shall remain in effect until the further order of the Com- 
mission. ’’ 





MISCELLANEOUS 
Jersey City to Appeal Rail Tax Decision 


Mayor Frank Hague announced that Jersey City would appeal to 
the Court of Errors and Appeals from the State Supreme Court’s de- 
cision on the new method of taxing railroads operating in the State of 
New Jersey. 

‘“We have just received the opinion of the Supreme Court con- 
cerning the validity of the 1941 law fixing a flat rate of $3 per $100 of 
valuation on railroad property,’’ stated Mr. Hague. 

‘‘The court held that the law was unconstitutional as far as its ap- 
plication for 1941 was concerned. That ruling means that the railroad 
companies will be compelled to pay $3,279,233 to the State of New 
Jersey for the year 1941. Jersey City would net an additional $1,000,- 
000 by the decision. 





Apprentice Training for Veterans 


The AAR and the Railway Employees Department, AFL, have 
asked the Administrator of the Veterans Administration to approve 
on an industry-basis the apprenticeship system which exists on all 
carriers in the United States as meeting the requirements of the ‘‘on- 
the-job’’ training features of Public Law 346—78th Congress. 





Department of Commerce Report on Transportation 


The Department of Commerce has made public a 29-page mimeo- 
graphed pamphlet report prepared by James C. Nelson, Chief of the 
Transportation Unit of the Bureau of Foreign & Domestic Commerce. 
The report, which is known as ‘‘Industry Report—Domestic Transpor- 
tation’’ June-July, 1945, deals with ‘‘I. Important Developments (up to 
August 18, 1945)’’; ‘‘II. Volume of Transportation,’’ and, ‘‘III. Out- 
look for Transportation During the Remainder of 1945.’’ 





Pullman Services Proposal 


Robert R. Young and a group of associates have made an offer to 
purchase the sleeping-car business of Pullman, Inc., for $75,000,000. The 
group is seeking conferences with railroad officials with a view to draw- 
ing up new contracts covering sleeping-car service. 
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Railway Cross-Tie Prices 


An increase of $1.50 per 1,000 feet board measure in the mill ceiling 
prices of railway cross ties manufactured in the ‘‘Fringe Area’’ east of 
the Rocky Mountains, was announced by the Office of Price Adminis- 
tration September 28. This action became effective October 3, 1945. 

The ‘‘Fringe Area,’’ so called because it fringes the great Western 
pine-producing country, includes North and South Dakota, Utah, Wy- 
oming, Colorado, Arizona, New Mexico, the counties of Texas, Cim- 
arron and Beaver in Oklahoma, West Texas and Mexico. 





Transfer of Agencies to Department of Labor 


President Truman issued Executive Order 9617 on September 19, 
1945, transferring to the Department of Labor certain functions, agen- 
cies, officers, employees, records, property and funds of the War Man- 
power Commission, and terminated the WMC, which was created by 
Executive Order 9139 of April 18, 1942. The National War Labor 
Board, established by Executive Order 9017 of January 12, 1942, was 
also transferred to the Department of Labor, as was the Retraining and 
Reemployment Administration. 





General William J. Williamson Decorated 


Brigadier General William J. Williamson, Chief of the Traffic Con- 
trol Division, Office of the Chief of Transportation, was decorated with 
the Distinguished Service Medal at the Pentagon on September 29. 
General Williamson was cited for his display of initiative, leadership, 
and a high devotion to duty. The citation accompanying the DSM says: 
‘*His profound knowledge in transportation and industrial traffic fields 
enabled him to successfully move the greatest volume of freight and 
personnel ever accomplished.’’ The citation adds that he was responsi- 
ble for saving the Government more than $100,000,000. General Wil- 
liamson returned to civil life on September 3. Before he was called 
to the War Department as a technical advisor on traffic matters, in 
March 1942, he was Traffic Manager of Sears, Roebuck & Co. 





Report of Committee on Post War Tax Policy 


Roswell Magill, former Undersecretary of the Treasury, announced 
on September 20, details of a plan drawn up by the Committee on Post 
War Tax Policy, providing ultimate tax reductions amounting to more 
than 50 percent from the war peak. The recommendations, contained in 
a 275-page volume, printed after sixteen months of study by the Com- 
mittee, were submitted to the Joint Congressional Committee on Internal 
Revenue Taxation and to Treasury Department officials. The Committee 
recommends immediate elimination of the 3 percent normal tax on 
personal incomes and the excess profits tax on corporations. The plan 
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ealls for a single set of progressive tax rates on individuals, eliminating 
the present combination of normal and surtax rates. For corporations, 
a single tax, preferably at the same rate as the initial individual rate, 
is recommended. Repeal of the capital stock tax and of the corporation 
income tax, elimination of tax on inter-corporate dividends, a five to 
six-year carry forward of business net losses, and elimination of the 2 
percent differential tax on corporations, are also recommended. 





Motor Transportation 


By J. Ninian BEALL, Editor 


Class Rate Investigation—1939 


The American Trucking Associations appealed ‘‘in desperation”’ 
to the I. C. C. for rehearing and reconsideration of the Commission’s 
equalization decision of May 15, 1945. 

The Trucking Associations asked for a ‘‘nationwide, uniform freight 
classification applicable alike to rail and motor traffic.’’ 

The Trucking Associations in today’s petition asked that the rail- 
road rate case be reopened and heard along with the motor rate case. 
The petition specifically asked that: 

1. A uniform classification be prescribed for all carriers; 

2. Principles be defined upon which such a classification shall be 
based. 

3. Class rates be determined which ‘‘reasonably and fairly dis- 
criminate between carload and less-than-carload shipments ;”’ 

4. Rehearing of the rail freight case be granted and new evidence 
be received, and : 

5. The Commission decide and make effective concurrently the new 
rail and motor carrier classifications and class rate adjustments. 

The petitioners assert that the Commission has based its findings 
on costs of the past—and failed to take into consideration costs for the 
future. 





Fair Labor Standards Act 


In the case of Walling v. Comet Carriers, Inc., the United States 
Circuit Court of Appeals for the Second Circuit, has held that in order 
for motor carrier employees whose duties affect safety of operations to 
be exempt from the overtime provisions of the Fair Labor Standards Act, 
they must devote a substantial part of their time in interstate commerce. 
Drivers who are engaged at least one day a week in interstate trans- 
portation are exempt from the Fair Labor Standards Act and subject 
to the jurisdiction of the Interstate Commerce Commission, as to hours 
of service. Employees who worked no more than three hours a week in 
interstate transportation were held not to be exempt from the Fair 
Labor Standards Act. The court held: ‘‘at least one day’s work in any 
one week could reasonably be considered substantial’’ in exempting the 
employee for that particular week. The court pointed out that the 
power of the Commission to regulate hours of service is not limited to 
employees who devote the greater part of their time to interstate com- 
merce and the Commission is not required to so limit its regulations. 

In another wage hour case the Supreme Court has granted certiorari. 
The American Trucking Associations, Inc., and Spector Motor Service 
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had filed a brief in the United States Supreme Court urging the court 
to deny a petition for certiorari wherein one Max Levinson a dockman, 
loader and foreman, sought review of a decision by the Illinois court 
holding him to be exempt from overtime wage provisions of the Fair 
Labor Standards Act. The American Trucking Associations and Spector 
contended that the employee’s duties affect safety of operations and are 
therefore subject to the hours of service regulations prescribed by the 
Commission. These questions have been troublesome for a long time 


and it appears that they will now be finally answered by the Supreme 
Court. 





0. D. T. Orders Cancelled 


The ODT has cancelled its joint action program effective Novem- 
ber 1, 1945. Approximately 756 orders of this kind had been entered 
covering agreements made by 5,026 for-hire motor carriers in over-the- 
road service. It is claimed that the joint action agreements saved more 
than 74,000,000 truck miles annually. 





Irregular Route Carriers 


In the June 1945 issue of the JourNAL reference was made at page 


1052 to certain proceedings involving the conversion of irregular routes 
into regular routes. In Docket MC-C481, Brooks Transportation Co., Inc., 
filed a complaint against Falwell Fast Freight, Inc., contending that 
Falwell had undertaken to connect two of Falwell’s regular routes 
through the purchase of an irregular route certificate. The complaint 
was heard on July 19, 1945, briefs have been filed and the matter is 
pending decision by the Commission. This case should prove to be 
something in the nature of a test case on this important question. 





Regulation of Brokers 


The Commission has instituted an investigation of the practices of 
property brokers in motor carrier transportation and said proceedings 
are docketed as Ex Parte MC-39. The purpose of the inquiry is to pre- 
scribe such reasonable rules, regulations and requirements to be ob- 
served by property brokers as might be necessary in the public interest 
and to take such further action as the facts and cirtumstances might 
warrant. The Commission issued a set of tentative regulations and 


among other proposed rules suggested a limitation of 5 percent on 
commissions. 





Water Transportation 


By R. Granvitte Curry, Editor 


New Member of Maritime Commission 


On October 11, 1945, the Senate confirmed the nomination of Mr. 
Raymond S. MecKeough to be a member of the United States Maritime 
Commission for a term of six years from September 26, 1945. 





W. S. A. Granted Temporary Authority to Conduct Coastwise and 
Intercoastal Operations Through Certificated Carriers 


On September 18, 1945, the War Shipping Administration was 
granted authority by the Interstate Commerce Commission in W-926, 
Sub-No. 1 TA, to operate as a common or contract carrier by water by 
self-propelled vessels in interstate and foreign commerce in the trans- 
portation of passengers and commodities generally through any person 
or persons defined in section 302(a) of the Interstate Commerce Act 
who are authorized to operate as common or contract carriers by water in 
transportation subject to the Act by self-propelled vessels by way of 
the Atlantic Ocean, Pacific Ocean, or Gulf of Mexico which are not 
exercising (1) the authority granted by a certificate or permit issued 
by this Commission; or (2) the authority provided by Section 309(a) 
or (f) of the Act by reason of an undetermined application for such 
authority having been seasonably filed by such person or persons or their 
predecessors, which person or persons are not now engaged in operation 
because of conditions beyond their control, said person or persons to be 
employed as agent or agents in operation within the scope of their re- 
spective certificates, permits, or applications. Such authority was 
granted until December 31, 1945. 

The Commission said, among other things: 


‘*The cessation of the war makes it immediately necessary to 
resume the normal services of the companies which were suspended 
by reason of the war. Consequently, there is persuasive force to 
applicant’s contention with respect to the water carrier services un- 
der consideration. The vessels which the operating companies lost 
cannot be immediately replaced by purchase or by constructing other 
vessels. Under such an arrangement with the applicant as would 
here be implemented these companies measurably can meet the in- 
stant emergency pending the reacquisition of adequate equipment.”’ 





Mississippi River Commission Membership 


On September 19 the Senate confirmed the appointment of Maj. 
Gen. Robert Walter Crawford as a member and President of the Mis- 
sissippi River Commission. 


== 
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Diversion of The Pacifc-Bound Rail and Ship Cargoes 


More than 225,000 measurement tons of war cargoes aboard Pacific- 
bound ships in United States ports, and more than 110,000 tons of War 
Department railway freight had been turned back and diverted to. 
Army holdings and reconsignment points and depots by August 20 as a 
result of the Japanese surrender, according to an announcement made 
public by the War Department. 

More than 5,400 railroad cars carrying Army freight which was 
destined for use against Japan had been diverted at Army direction 
by American railroads and Army ports of embarkation up to August 20, 
the announcement said. Another 2,300 cars carrying for the most part 
clothing, medical supplies, fuel, recreation equipment, cleaning and pre- 
serving gear, and supplies for AAF overseas weather and communica- 
tions stations, were halted, examined and continued on their way during 
the same period. 





New Shipping Container Designed 


The Reynolds Metals Co. announces that it has designed and built 
a new type aluminum container which will make possible the shipment 
of a load half the size of a railroad boxcar from any point on earth to 
any other point by any means of transportation without disturbing the 
contents of the container. 

Truck, rail, water, air or any combination of these forms of trans- 
port, it was stated, could be used. The new unit will be tested around 
the country and if it meets expectations it will be put into production. 

It was said that the unit is made of strong aircraft aluminum, is 
set on a trailer frame and is equipped with built-in hydraulic jacks 
and rollers so that it will lift itself from one type of transport to another. 
Two of the units will fit on a railroad flatear. The unit, according to the 
announcement, can be transported by air or water as easily as by rail 
or truck. 





Savannah Harbor Improvements 


H. R. 4083, authorizing the improvement of the Savannah, Georgia, 
harbor, was favorably reported by the House Committee on Rivers and 
Harbors on September 18, and passed by the House on September 19. 
The Bill, as passed, is in the same form as that vetoed by President Tru- 
man on July 28. 
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1. C. C. DECISIONS 


“Unique Departure’”’ From Water Carrier Transportation—Applica- 
tion to Transport Loaded Motor Truck Trailers by Water Denied— 
Convenience and Necessity and Public Interest Not Passed on— 
Applicant Found Not Able to Conduct Proposed Operations— 
Claimed Exemptions Not Applicable 


The Commission dealt with an interesting case, No. W-911, H. E. 
Savage, Jr., Application, in its decision dated October 1, 1945. It de- 
nied an application for a permit or a certificate of public convenience 
and necessity authorizing proposed operation as a contract or common 
carrier by water in the transportation of loaded motor truck trailers 
between the ports of Norfolk, Va., Baltimore, Md., Wilmington, Del., 
Philadelphia, Pa., New York, N. Y., Providence, R. I., and Boston, Mass. 
The case turned on what the Commission found to be insufficient evi- 
dence to show that the applicant is ‘‘fit, willing and able properly to 
perform the service proposed.’’ Fitness was explained to have no 
reference to the personal qualifications of the applicant. 

In the course of its decision the Commission pointed out that the 
‘‘proposed water line is a unique departure from established methods 
of transportation.’’ It said, ‘‘ Applicant would provide the service, for 
the exclusive use of motor carriers, whereby loaded trailers could be 
transported by water between the respective ports covered by the ap- 
plication.”’ 

The Commission found against contentions that the proposed trans- 
portation would be exempt under section 303(e), (f), and (g). 





Applicant Found to Have Discontinued Operations Previously Au- 
thorized and Ordered to Show Cause Why Its Certificate 
Should Not Be Vacated 


Upon hearing and reconsideration Division 4 found that the appli- 
eant in No. W-814, United Boat Iines Common Carrier Application, 
(decided October 1, 1945), which had previously been granted a cer- 
tificate had ‘‘discontinued the operations for which a certificate prev- 
iously was issued’’ and ‘‘it is unable to resume them.”’ 

The Commission referred to the provisions in applicant’s certificate, 
‘‘That the holding of this certificate by said carrier be, and that it 
hereby is, conditioned upon the exercise of the authority specified above, 
and upon compliance by said carrier with the requirements of the In- 
terstate Commerce Act and the orders, rules, and regulations of the 
Commission thereunder.’’ The Commission then said: 


‘* Applicant’s discontinuance of service constitutes a non-compliance 
with the conditions so stated. In these circumstances it is our prac- 
tice, before entering an order vacating the certificate, to afford the 
holder an opportunity to show cause why such action should not 
be taken.’’ 





aff 
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The record, it is said, would therefore be held open for 30 days to 
afford applicant such opportunity. 





New Operation Authorized—Passenger Traffic Found 
To Be Intrastate 


In No. W-917, Vinalhaven Port District Common Carrier Applica- 
tion, decided September 6, 1945, Division 4 found that public conven- 
ience and necessity require operation by applicant as a common carrier 
by self-propelled vessels of commodities generally in interstate or foreign 
commerce between Vinalhaven and Rockland, Me. 

As to passenger traffic the Commission said: 


‘‘Although it [the applicant] seeks authority to transport pas- 
sengers, applicant does not transport them as a part of through 
movements to or from points without the State of Maine on interline 
tickets issued by it or other carriers. In the performance of pas- 
senger service, therefore, applicant is not engaged in interstate or 
foreign commerce, and such passenger service may be conducted 
without authority from this Commission.’’ 











Freight Forwarder Regulation 
By Gites Morrow 


General Counsel, Freight Forwarders Institute 


Contracts For Joint Loading and Terminal Services and Facilities 
To Be Filed With Commission 


Under the authority conferred by Section 412(a) of the Act, the 
Commission, Division 1, has issued an order requiring the filing of all 
contracts or agreements between freight forwarders for joint loading 
and for all terminal services and facilities. The order was dated Sep- 
tember 12, 1945, and will become effective November 19, 1945. Under the 
requirements of the order any contract or agreement entered into be- 
tween freight forwarders in conformity with the provisions of Section 
404 (d) of the Act, either covering line-haul movements or terminal 
services, must be expressed in writing, and must be immediately filed 
with the Commission. 

Section 404 (d) permits forwarders to enter into agreements for the 
joint loading of their traffic, subject to the power of the Commission to 
require the modification of any such contracts or agreements which it 
finds, after opportunity for hearing, to be inconsistent with the National 
Transportation Policy. Part IV contains no definition of the term 
**joint loading’’ but the Commission has announced certain principles 
with respect thereto in various application proceedings. A discussion 
of the subject, and an administrative determination of certain princi- 
ples with respect to joint loading will be found in the report and order 
of the Commission, Division 4, in Docket No. FF-145, Twin City Ship- 
pers Association Freight Forwarder Application, decided October 23, 
1944. 





Limited Forwarder Operating Rights—Petition For Extension 


Mohegan International Corporation, which has authority to operate 
as a freight forwarder of commodities when consigned for export from 
the port of New York to United States Ports, with certain exceptions, 
limited to December 31, 1945, has filed a petition asking the Commission 
to extend its operating authority to June 30, 1946. 

In the original report on the application of Mohegan (Docket FF-3) 
dated January 20, 1944, it was revealed that this company normally 
forwarded shipments to foreign countries for shippers located at interior 
points and sent to applicant by the shippers at their own liability. With 
the war emergency and the taking over of control of movement of ves- 
sels by the War Shipping Administration, the sailings of vessels handl- 
ing export shipments were shifted from port to port. When this oc- 
curred, applicant instituted a service for the assembly and forwarding 
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of shipments from New York to other ports where vessels were available. 
In granting authority for this type of operation the Commission, in con- 
formity with the practice followed in a number of similar cases, limited 
the operating rights to December 31, 1945. 

In petitioning for an extension of operating authority Mohegan 
states that the ‘‘emergency’’ which necessitated the granting of the 
permit still exists, and that while some of the export services have been 
restored through the port of New York it is still necessary to use other 
ports. 





Freight Forwarder Permit Granted—Partnership Considered As An 
Entity Separate and Apart From Partners as Individuals 


The I. C. C., Division 4, by report and order dated September 10, 
1945, (Docket FF-18) has issued a permit to George C. Lebeck and 
Walter R. Wylie, a partnership, doing business as Pacific Freight As- 
sociation, authorizing applicant to forward commodities generally from 
points in Virginia, Kentucky, Illinois, Wisconsin, and Minnesota, and 
States north and east thereof, to points in Arizona, California and New 
Mexico. 

The report states that one of the partners holds a certificate, under 
part II of the Act, authorizing him individually to operate as a motor 
common carrier. Section 410 (c) prohibits the granting of a freight 
forwarder permit to any common carrier subject to part I, II, or III of 
the Act. The application was protested by another forwarder on the 
ground that the prohibition in Section 410 (c) would apply in a case 
where one of the partners was a motor carrier. In rejecting this con- 
tention, the Division stated that it is appropriate to regard the partner- 
ship as an entity separate and apart from one of its members as an 
individual. In arriving at this conclusion resort was had to the legis- 
lative history of Section 410 (c), and reference was made to Bakeberg 
Common Carrier Application, 29 M. C. C. 142. 





Legislation to Amend Tariff Act—Bonding of Freight Forwarders 


The Senate Committee on Interstate Commerce, acting in executive 
session on October 2nd, ordered favorably reported, with an amendment, 
bill S. 914, with respect to the designation of freight forwarders as car- 
riers of bonded merchandise. 

The bill, as amended and reported, would revise Section 551 of the 
oo Act of 1930 (U. S. C. Annotated, title 19, See. 1551) to read as 
ollows: 


sEc. 551. BONDING OF CARRIERS.—Under such regulations and 
subject to such terms and conditions as the Secretary of the Treas- 
ury shall prescribe, any common carrier of merchandise owning or 
operating a railroad, steamship, or other transportation line or 
route for the transportation of merchandise in the United States, or 
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any freight forwarder, as defined in section 402 of Part IV of the 
Interstate Commerce Act (U. S. C., 1940 ed., Supp. III, title 49 
see. 1002 (5)), upon application, may, in the discretion of the Sec. 
retary, be designated as a carrier of bonded merchandise for the 
final release of which from customs custody a permit has not been 
issued. 


The principal change is in the addition of the words referring to 
freight forwarders. While freight forwarders have heretofore been 
designated as carriers of bonded merchandise under the existing Act, 
the bill will make it clear that they are among the carriers referred to 
by the section. 





Statutory Limitation on Actions For Overcharges and Undercharges— 
Motor Carriers and Forwarders 


The Senate Committee has reported favorably bill S. 356, with 
amendments providing for a statutory limitation of three years within 
which actions may be brought for the recovery of undercharges and 
overcharges by or against motor carriers and freight forwarders. 

The bill as introduced applied only to common carrier motor car- 
riers, and the limitation period was two years, as now specified in Sec- 
tion 16 (3) of part I of the Act. The Committee inserted an amend- 
ment changing the period of limitation to three years and making the 
same changes in part IV as suggested for part II. The change from two 
to three years conforms to action taken by the Committee on bill 8S. 432, 
wherein it is proposed to make a similar change in the period provided 
under part I of the Act. 
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Recent Court Decisions* 


By Warren H. WAGNER 


Motions to dismiss antitrust suit against railroads, etc., denied—bill of particulars 
required to be furnished by Department of Justice. 


United States v. Association of American Railroads, et al. 


The District Court at Lincoln, Neb., on September 27, 1945, denied 
the various motions filed by defendants to dismiss the antitrust suit, 
those motions having been based primarily upon the immunity from 
antitrust prosecution declared in certificate No. 44 issued by the War 
Production Board March 20, 1943. The Court required the Department 
of Justice to submit a bill of particulars reciting the identity of each 
person, corporation, or partnership coming within the term co-conspir- 
ator wherever it appears in the complaint. Quoting at length from the 
decision of the Court: 

Accordingly, upon the motions to dismiss, the court’s initial inquiry 
is whether, considered in the reasonable light most favorable to the plain- 
tiff, the complaint may conceivably warrant the introduction of evidence 
supporting a decree in favor of the plaintiff, and the present motions to 
dismiss must be denied: (a) If without resting on any of the practices 
within the protection of Title 50, App. U. S. C. A., Section 1112 and Cer- 
tificate No. 44 issued thereunder, the complaint states a claim, supporting 
relief; or, if, in its entirety it states a valid claim, and either (b) the 
complaint alleges conduct by the defendants which, if proved, would 
deny to them the protection of the statute and certificate just cited; or, 
(ec) either Title 50, App. U. S. C. A., Section 1112 or Certificate No. 44 
issued thereunder is invalid. The last of these three alternatives may 
be disregarded, for, thus far at least, the plaintiff does not assert the 
invalidity either of the statute or of the certificate. The power of the 
Congress by which the Sherman Act was adopted, to make exceptions 
from its provisions, or to suspend its operations within prescribed limi- 
tations, either temporarily or permanently, is not actually assailed and 
has been exercised on several occasions. Discussion of the distinctions 
in respect of, and limitations upon, this power of exemption or absolution 
is not presently in order, since the power itself is acknowledged and the 
manner of its exercise in the present instance is unchallenged. 

Title 50, App. U. S. C. A., Section 1112 is Section 12 of the ‘‘Small 
Business Mobilization Act,’’ approved June 11, 1942. It will be referred 
to hereafter as Section 12. It was enacted in aid of the then vigorously 
current and now abating, though still operative, war effort. Its text 
follows : 

‘“Wherever the chairman of the War Production Board shall, after 
consultation with the attorney general, find, and so certify to the attor- 





_ ™At the time of going to press this decision was not yet reported. Therefore, 
citation was impossible. 


(he 




















OCTOBER, 1945 71 





ney general in writing, that the doing of any act or thing, or the omis- 
sion to do any act or thing, by one or more persons during the period 
that this section is in effect, in compliance with any request or approval 
made by the chairman in writing, is requisite to the prosecution of the 
war, such act, thing or omission shall be deemed in the public interest 
and no prosecution or civil action shall be commenced with reference 
thereto under the anti-trust laws of the United States or. the Federal 
Trade Commission Act. Such finding and certificate may in his discre- 
tion be withdrawn at any time by the chairman by giving notice of 
such withdrawal to the attorney general, whereupon the provisions of 
this section shall not apply to any subsequent act or omission by reason 
of such finding or certificate. 

‘“‘The attorney general from time to time, but not less frequently 
than once every one hundred and twenty days, shall transmit to the 
Congress a report of operations under this section. Reports provided for 
under this section shall be transmitted ‘to the secretary of the Senate 
or the clerk of the House of Representatives, as the case may be, if 
the Senate or the House of Representatives, as the case may be, is not 
in session. 

‘‘The attorney general shall order published in the federal register 
every such certificate and, when he deems it in the public interest, the 
details of any plans, program or other arrangement promulgated under, 
or which is the basis of, any such certificate. 

‘*This section shall remain in force until six months after the ter- 
mination of the present war or until such earlier time as the Congress 
by concurrent resolution of the President may designate but no prose- 
eution or civil action shall be commenced thereafter with reference to 
any act or omission occurring prior thereto if such prosecution or civil 
action would be barred by this section if it remained in force.’’ 

The court observes the significant language by which the Congress 
there declared the protected activities, otherwise either dubiously illicit 
or admittedly unlawful, to be ‘‘in the public interest’’ during the sec- 
tion’s life, and imperatively forbade any prosecution or civil action in 
respect of any of them, even to be instituted. To the extent that this sec- 
tion is, or at any time may become, decisively operative in the pending 
suit, the implications of that mandatory phraseology will not be neg- 
lected. However, the primary. question presently is respecting its per- 
tinence to the case rather than its consequence to the suit if its perti- 
nence be affirmed. 

In furtherance of that section, and after consultation with the at- 
torney general, the chairman of the War Production Board, on March 
20, 1943, issued certificate No. 44 in the following language: 

**The attorney general: Pursuant to the provisions of Section 12 of 
Public Law No. 603, 77th Congress (56 Stat. 357), I hereby approve 
joint action by common carriers or freight forwarders, or their respec- 
tive representatives, through rate bureaus, rate conferences, or other 
similar carrier or forwarder organizations, in the initiation and estab- 
lishment of common carrier and freight forwarder rates, fares, and 
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charges, and carrier and forwarder regulations and practices pertaining 
thereto: Provided, that such action is taken subject to and in compli- 
ance with certain regulations for rate conferences formulated by the 
Interstate Commerce Commission, a copy of which is hereunto annexed 
and made a part hereof; and after consultation with you, I hereby 
find and so certify to you that the doing of any act or thing, or the 
omission to do any act or thing, by any person in compliance with my 
approval herein expressed, is requisite to the prosecution of the war.”’ 
* * * * * 

One of the affidavits, besides emphasizing the magnitude of the 
transportation operations of the defendant railroad corporations, states 
that since April 15, 1943, those railroad operators, together with other 
railroad operators, have maintained in the western district some twenty- 
seven designated and identified organizations registered as rate confer- 
ences, among which are included the Association of American Rail- 
roads, and, until its alleged cancellation on April 23, 1943, the ‘‘agree- 
ment for commissioner plan, western district,’’ all of which, during that 
entire period, have been registered as rate conferences in the initiation 
and establishment of rates, fares, charges and carrier rgulations and 
practics have maintained and employed no rate bureaus or rate-making 
associations, established by agreements between and among themselves, 
not so registered. This affidavit is accompanied by sundry other aff- 
davits, one by a responsible officer or agent of each of the designated 
bureaus or organizations asserting in the case of each of them, its season- 
able registration as a ‘‘rate conference,’’ and that it ‘‘then complied, 
and at all times thereafter has complied, in all respects, with said cer- 
tificate and regulations and with each and all of the conditions, require- 
ments and rules set forth in said certificate and regulations, has ob- 
served and obeyed the same, and since its said registration as aforesaid, 
all joint action, if any, taken by or through said organization in the 
initiation and establishment of common carrier rates, fares, and charges, 
and carrier regulations and practices pertaining thereto, has been taken 
subject to and in compliance with said certificate and regulations.’ 
The quoted language is identical in most of the supporting affidavits, 
and its essential thought is embodied in those of them in which there is 
any verbal variation. 

Now, the obvious and professed purpose of these affidavits is to 
satisfy the court that, since the effective date of certificate 44 through 
the time of filing the plaintiff’s complaint and down to the dates of the 
affidavits, all of the conduct of the defendants challenged in the com- 
plaint has been in the nature of ‘‘joint action by common carriers or 
freight forwarders, or their respective representatives, through rate 
bureaus, rate conferences, or other similar carrier or forwarder organ- 
izations, ete.’’ which, in certificate 44, was approved, with the further 
certificate that action or forbearance thereunder is requisite to the 
prosecution of the war; and, therefore, at the inception of this suit was, 
and still is, within the sweeping protection of section 12. 

The moving defendants argue that, since the plaintiff, after obtain- 
ing judicial permission and allowance of time within which, at its 
election, to file counter affidavits, did not make such filing, their own 





OCTOBER, 1945 73 





affidavits must be conclusively taken as true and the action of the 
court proceed on that assumption. This court, though acknowledging 
the existence of a disparity of legal opinion upon the point, considers 
that the weight of authority generally in the federal courts, the clear 
attitude of the circuit court of appeals for the eighth judicial circuit, 
and the better reasoning conspire in the denial to a defendant of the 
right to impeach, by affidavits in support of a motion to dismiss for 
failure to state a valid claim, the essential allegations of a complaint 
and thereby in effect to force the plaintiff into a summary trial, even 
without the necessity of answer. 

What the defendants undertook to do by their affidavits was essen- 
tially to traverse, more exactly to narrow by explanation, the material 
allegations of the complaint. Such denials, however tendered, are to 
be tried in the usual formal way. The defendants, to be sure, argue 
that their affidavits are especially to be considered in support of their 
assertion of the court’s want of jurisdiction of the subject matter of 
the action. But it need not be repeated that they go to the merits of 
the instant case only, and are not responsive to the issue of jurisdic- 
tion of the general subject matter of the action. 

In the light of the immediately foregoing observations, a critical 
analysis of the probative consequence of the affidavits is unnecessary 
and may well be regarded as presumptuous. It may nevertheless be 
remarked without further discussion, (A) that it does not necessarily 
follow from them that all of the rate bureaus or conferences referred 
to in the general language of the complaint are named and purged 
in the affidavits; (B) that they do not show that all criticised activities 
of A. A. R. are within the appropriate and temporarily immunized 
functions of such bureaus. 

Under certificate 44 the joint action approved by the chairman of 
the W. P. B., and consequently protected by section 12, is not any 
and every action in the rate field taken in concert by those engaged in 
transportation, but only that taken through rate bureaus, rate con- 
ferences, or other similar carrier or forwarder organizations. It must 
be obvious that section 12 as implemented by certificate 44 affords no 
immunity to conspiratorial, or otherwise unlawful concerted action in 
the field under examination, if it be taken otherwise than within a 
registered bureau or conference. Such outside action is indeed joint 
action but it is not either approved by the certificate or immunized 
for the time being by section 12. Nor can it be seriously contended 
that all phases of the combined and conspiratory action set out in the 
complaint necessarily occurred within the scope of rate bureaus or 
conferences, whether those identified in the affidavits as duly regis- 
tered or others comparable in kind and purpose. That the complaint 
itself compels a contrary. conclusion must be apparent from the recol- 
lection of the brief and only partial analysis of it already set out. 

It deals with asserted illegal activity in respect of several matters 
other than ‘‘rates.’’ It attacks the erection, purposes, operations and 
activities of W. A. R. E. which is not claimed by any party hereto 
to be a registered rate bureau or association. It sets out in detail the 
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assertedly unlawful activities of the defendants through the abandoned 
commissioner plan, western district, and charges that despite the formal 
termination of the agreement for the plan the defendants still persist 
in its program and. practices; and if that be true, surely the registration 
of the plan, followed in eight days by its ostensible cancellation, could 
not immunize illicit action taken by the adherents to the plan in accord- 
ance with its design but not through the registered plan which had 
ceased to have any acknowledged or actual existence. 

The opposing parties are not in agreement as to whether or how 
far, the plaintiff alleges in its complaint, and relies for its claim to 
relief, upon joint action of the defendants through rate bureaus or 
conferences, to sustain its statement of a claim. For example, the 
plaintiff argues that the complaint does not name rate bureaus as 
defendants; nor are they anywhere identified by name. 

Literally speaking, that statement is accurate. But, without their 
formal characterization by name, the petition does clearly refer to 
certain western rate bureaus and rate-making associations established 
by agreements between and among defendant railroads, as some of 
the agencies utilized by the alleged combination and conspiracy to 
effect their unlawful purpose. And it seems equally obvious that rate 
bureaus, along perhaps with other instrumentalities, are within the 
meaning of the epithets ‘‘private rate-making machinery,’’ ‘‘this exist- 
ing machinery”’ and the like, occasionally resorted to in the complaint. 
The moving defendants, on the other hand, insist that the only joint 
action in the challenged field at which the complaint is aimed is that 
taken by some of the defendants through formally organized rate bu- 
reaus or rate conferences. Apart from their attempt to establish that 
contention by affidavit, already declared by the court to be inadequate, 
they endeavor to sustain their position by extended argument founded 
chiefly upon several items. Basically, they point out a public position, 
adhered to quite consistently through several years by the antitrust 
division in the United States Department of Justice with a substantial 
continuity or personnel, to the effect that joint and noncompetitive action 
in the matter of rates, fares and services by carriers in the defend- 
ants’ position through rate bureaus or conferences is, in itself and of 
its own force, a violation of the Sherman Act. It is very clear from 
the appearances of counsel in the complaint that the antitrust division 
sponsors the present action. The briefs of the defendants discuss at 
length a grand jury inquiry into rate bureau practices directed by 
the antitrust division and only briefly antedating the enactment of 


section 12, which was concluded without the final quest of indictments, . 


out of regard for the probable impact of indictments of that char- 
acter upon the carriers’ war activities. The position of the Depart- 
ment of Justice in the history of the enactment of section 12 is set out. 
Emphasis is placed upon the abundantly documented efforts of the 
Department of Justice and its antitrust division to intercept the issu- 
ance of certificate 44; and upon several statements, especially by mem- 
bers of the antitrust division, both in the course of the preliminary 
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consideration of certificate 44 and in hearings before the U. S. Senate 
Committee on Interstate Commerce in the Seventy-eighth Congress 
upon S. 942, commencing on May 18, 1943. The defendants point to 
those statements as disclosing a then current opinion, on the part of the 
men writing and speaking, to the effect that, under section 12, certificate 
44 ‘‘was simply a perpetuation, a validation of every single thing we 
were fighting against,’’ namely joint and non-competitive action re- 
specting rates, fares, and services, by carriers through rate bureaus. 
That factual history is offered by the defendants to disclose that the 
central object of the assault by the plaintiff, under the spur of the anti- 
trust division, Department of Justice, is, as it consistently has been, 
the rate bureau or conference instrumentality ; and, equally, that while 
certificate 44 was in the making and for some time after its issuance, men 
responsible for the administration of the antitrust division and of the 
Department of Justice itself considered, and quite publicly declared, 
that certificate 44 was operative for the duration of its effective period 
to immunize from suit or prosecution, and confer a legislative benedic- 
tion upon such action. 

The court is not all interested in the appraisal by members of the 
Department of Justice of certificate 44 on the occasion of or shortly 
after its issuance. Whatever their opinion may have been, it may 
conceivably have been something less than perfectly objective, and 
even quite mistaken. The court is, or at least eventually will be, under 
the necessity of considering that effect upon its merits in the light 
of the facts in issue as they may hereafter develop, and particularly 
of considering the certificate in the light of such construction of it 
as has been or may be given and announced by competent and control- 
ling judicial authority, especially by the Supreme Court of the United 
States. (Vide infra.) 

And, interesting as the cited history may be, it is inadequate in 
the court’s opinion to limit the present complaint to an attack upon 
the rate bureau or conference technique as such, or even to empty it 
of all of its content beyond the assertion of the perversion of rate 
bureaus to the illicit purposes of a broad underlying conspiracy. Upon 
this point the defendants argue that the conspiracy charged against 
them is ‘‘conjured up and articulated’’ so that it may ‘‘stand out in 
front of the rate fixing conspiracy and be outside of the immunity of 
certificate 44,’’ and that the argument has received the careful study 
and consideration of the court. It is conceivable that, upon the final 
trial on its merits of this action, the contention just adverted to may 
develop from the evidence to be true; that, despite the comprehensive 
allegations of the complaint, the charge of an underlying conspiracy 
and combination of the character set out may fail of proof, and the 
plaintiff’s case under the testimony be narrowed down to an attack on 
the rate bureau or conference practice, as intrinsically and necessarily 
violative of the Sherman Act. In that eventuality the court will readily 
meet the issue thus presented, and also and as its preliminary step, 
determine whether such a suit may be tolerated if it be commenced 
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in defiance of the prohibition of section 12 and during its operative 
period. Counsel for the defendants may possibly be fortified for their 
able and earnest argument upon the point, by an intimate knowledge of 
what the facts are and the testimony must be, and may know with 
certainty that their hypothesis will be vindicated upon the trial. 

But the court can not now be in that position. Upon this important 
point, for its present purposes, it must accept the allegations of the 
complaint as they are made. And, doing so, it considers that even with- 
out reference to the employment of rate bureaus and conferences, the 
complaint avers an actionable conspiracy, combination, monopoly and 
attempt to monopolize, under the Sherman Act. 

Both the briefs and the oral arguments of the defendants challenge 
the good faith of the antitrust division, Department of Justice, in the 
initiation of this proceeding. Not even the gentle euphemisms of 
advocacy can eliminate that connotation from their exhaustive analyses 
of the division’s long-declared position upon the rate conference issue 
and their repeated characterization of the suit as the ‘‘flouting’’ and 
‘‘ignoring’’ of certificate 44. But, unless a factual situation defeats 


the right of a plaintiff to sue, the courts are not usually concerned 
about his motives in bringing a permissible action. So, here, consid- 
ering that the complaint’s claim may conceivably support relief, the 
court does not inquire into the ethics or the patriotism of its filing. 
Those are matters within the responsibility and determination of the 
administrative authority. In the American system, the judiciary is 


not the keeper of the conscience either of the executive department or 
of the legislative branch of the government. Nor is it clothed with 
visitorial power over either of its coordinate units of the federal struc- 
ture. 

It need hardly be observed, and is not questioned by the defendants, 
that, notwithstanding the important statutory function in the deter- 
mination of interstate railroad charges, rates, fares, services and prac- 
ices, of the Interstate Commerce Commission, the Sherman Act applies 
to interstate common carriers by rail as well as by other means. That 
coverage granted, it seems clear to the court that, even without relying 
upon action through instrumentalities within the current protection 
of section 12 and certificate 44, the complaint alleges a claim sufficient 
to support the allowance of relief. Omitting discussion or citation 
of authority, it may simply be said that its charges, whose general out- 
line has already been sketched, follow the reasonably consistent pattern 
of accusations under the Antitrust Act sustained in the numerous re- 
ported cases, and this is strikingly clear in respect of State of Georgia 
vs. The Pennsylvania Railroad Co. 

Then, it is considered that the complaint does assert, and in part 
rely upon, the defendants’ employment, not in good faith but rather 
for the purposes of the conspiracy and combination, of rate bureaus and 
conferences and their services. The defendants insist that, however 
maliciously or corruptly such bureaus or conferences may be utilized by 
or for the carriers, that use may not lend vigor or validity to an action 
of this nature commenced during the effective period of Section 12 and 
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Certificate 44. And their argument undoubtedly contends also that 
such use, while the section and certificate are in force, is immunized 
for all time, and may not be relied upon to sustain or fortify a suit 
instituted after the act shall have lapsed. The latter point cannot now 
be before the court, and no opinion upon it is intimated. The former 
point is hereafter considered briefly in the course of the ruling upon 
the motions to strike; and that consideration may be given attention also 
for its relevance to the existence in the complaint of allegations of con- 
duct which, if proved, would deny the defendants the protection of 
Section 12 and Certificate 44. But it may be mentioned before pro- 
ceeding further that in view of the recent opinion of the Supreme Court 
in State of Georgia vs. The Pennsylvania Railroad Co. cited elsewhere 
herein, the court does not consider that allegations of that import are 
wholly without significance in deciding, under the motions to dismiss, 
whether the complaint states a valid claim. 

Some specific arguments against the validity of the complaint will 
now be noted briefly. 

It is said by the defendants that the plaintiffs charge of coercion 
must fall in the face of its overriding accusation of conspiracy; that a 
conspirator cannot, within the scope of the conspiracy, be the victim of 
coercion or repression. That position involves an over simplification of 
the technique of conspiracy. It is quite notorious that one of the most 
effective methods of perpetuating a conspiracy once set afoot, and fos- 
tering its purpose, is coercion, of some of its own less hardy, self- 
seeking, or even repentent members. 

The contention is presented that the pending suit is a single and 
indivisible action, and that, in the face of Section 12 and Certificate 44, 
it must be dismissed in its entirety because of the prohibition of the 
institution of such a suit if it involves, even in part, operations in 
respect of rates through registered rate bureaus. The court however, 
can not conceive that, in the face of the recognized rule that Congres- 
sional exemption from the operation of the Sherman Act is not to be 
amplified beyond the reasonable intendment of its language, action in 
furtherance of a denounced conspiracy and combination, taken without 
resort to registered rate bureaus, is to be protected under the certificate 
by the circumstance that the same conspiracy and combination utilize 
for their purposes the temporarily approved services of such bureaus. 

Undoubtedly, there is virtue in the defendants’ argument that, if 
the pending action was instituted in defiance of the flat prohibition of 
Section 12, no development of history during its pendency may be 
allowed to give it validity. The principal development within the con- 
templation of that argument would be the termination of the period 
of immunity, consequent on the legal end of the war, or on executive or 
legislative designation within the language of Section 12 itself. But that 
issue begs the question of the illegal institution of the suit, which, on 
the record thus far made, the court is unable to grant. 

Upon the basis of the foregoing discussion and after careful consid- 
eration of all of the arguments made upon the issues presented, the 
motions to dismiss are being overruled and denied. 
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In connection with the bill of particulars the Court said: 

It is not considered that in preparing their answers the defendants 
should be required, at their peril, to appraise the scope of the plain- 
tiff’s term ‘‘ private raté-making machinery.’’ It is not a phrase in gen- 
eral employment. On the contrary, it appears to be an expression of 
recent composition, fostered, if not created, by one of the plaintiff's 
attorneys in the present case. His authority to give a final sanction to 
words and phrases of our language is somewhat less substantially docu- 
mented than that which Horace proclaims as the prerogative of the 
writer of poetry. Then, the oblique and dubious manner in which con- 
spiratory and monopolistic utilization of rate bureaus, however char- 
acterized, is alleged in the complaint prompts the court to require the 
plaintiff to say explicitly what agencies it means thus to identify in its 
pleading. Similarly, it should name the bodies subordinate to W. A. 
R. E. which it has in view. 

And, repeatedly throughout the complaint the defendants are 
charged, either directly or by necessary inference, with acting in con- 
spiratory concert with co-conspirators beyond their own obviously sub- 
stantial number. Let the plaintiff declare who, or what partnership or 
corporate organizations, are within the coverage of the epithet, co-con- 
spirators. 
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Meetings of Regional Chapters 





District No. 1 Chapter 


J. R. MacAnanny, Chairman, 150 Causeway Street, Boston, Mass- 
achusetts. 


Chicago Chapter 


Lee R. Cowles, Chairman, Traffic Manager, Standard Oil Company, 
910 South Michigan Ave., Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 
District of Columbia Chapter 
Joseph C. Colquitt, Chairman, Tower Building, Washington 5, D. C. 
Meets at the call of the Chairman. 


Out-of-town members are invited to attend the luncheons of the: 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Edmund M. Brady, Chairman, 2280 Penobscot Building, Detroit, 
Michigan. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 


Walter L. Sewrey, President, Andersen Corporation, Bayport, 
Minnesota. 


Meets: 6.00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
Provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 


_ 





I. C. C. PRACTITIONERS’ JOURNAL 





Pittsburgh Chapter 


William W. Collin, Jr., Chairman, 928 Frick Building, Pittsburgh, 
Pennsylvania. 


Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 
San Francisco Chapter 


J. B. Costello, Chairman, General Traffic Manager, Sperry Flour 
Company, 180 New Montgomery Street, San Francisco, California. 


Meets: Commercial Club, San Francisco, California—quarterly, 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





Chicago Regional Chapter 


The Chicago Regional Chapter held its annual meeting on Friday, 
September 14th, 1945 and the following officers were unanimously elected: 


Chairman 
Mr. Lee R. Cowles, Traffic Manager 
Standard Oil Company (Ind) 


910 South Michigan Avenue 
Chicago, Illinois 


Vice-Chairman 


Mr. J. L. Sheppard, Freight Traffic Manager 
Illinois Central System 
135 E. 11th Place 
Chicago, Illinois 
Secretary-Treasurer 
Mr. Victor L. Emery, Traffic Manager 
Mills Novelty Co. 


4100 Fullerton Ave 
Chicago, Illinois 


The Executive Committee members are: 


Mr. Lee J. Quasey 

National Live Stock Marketing Assn. 
160 N. LaSalle Street 

Chicago, Illinois 

Mr. Joseph E. Flansburg 

Chicago & North Western Ry. 

400 West Madison St. 

Chicago, Illinois 
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Mr. Carson L. Taylor, General Attorney 
C. M. St. P. & P. Railroad 


‘gh, 888 Union Station 
Chicago, Illinois 
| of Mr. W. Burl Dalton 


Asst. General Traffic Manager 
Kraft Cheese Company 
500 Peshtigo Court 


our Chicago, Illinois 
Mr. C. W. Braden, General Traffic Manager of the National Distil- 
“ lers Products Corporation, and Chairman of the NIT League’s Special 


Committee on Transportation Policy spoke on ‘‘Should all forms of 
Transportation be Regulated by a Single Agency.’’ 

eles, On Friday, October 5th, 1945 the Chicago Regional Chapter held 
a meeting at which there was a round table discussion by four of its 
members on the ‘‘ National Transportation Inquiry,’’ proposed in H. Res. 
318 introduced by Hon. Clarence F. Lea, Chairman, Committee on In- 
terstate and Foreign Commerce. 





ae Pittsburgh Region Chapter 


The Pittsburgh Region Chapter, at a recent meeting, elected the 
following officers for the year 1945-46: 


Chairman 
Mr. William W. Collin, Jr. 
928 Frick Building 
Pittsburgh, Pennsylvania 


Vice-Chairman 


Mr. F. M. Garland, General Traffic Manager 
Pressed Steel Car Company 

2500 Koppers Building 

Pittsburgh, Pennsylvania 


Secretary-Treasurer 


Mr. Donald O. Moore, Manager 
Freight Traffic Division 
Pittsburgh Chamber of Commerce 
205 Chamber of Commerce Bldg. 
Pittsburgh, Pennsylvania 


The Executive Committee are: 


Mr. Roy S. Kern, Chairman 

Central Coal, Coke & Ore Committee 
836 Wabash Building 
Pittsburgh, Pennsylvania 
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T. J. MeLaughlin, A. G. T. M. 


American Radiator & Standard San. Corpn. 


(Deceased) 


Mr. V. H. McLean 

Asst. General Freight Agent 
Pennsylvania Railroad 

810 Pennsylvania Station 
Pittsburgh, Pennsylvania 

Mr. M. C. Richards 

General Traffic Manager 

National Supply Company 

Oil Field Machinery & Equipment 
Pittsburgh, Pennsylvania. 


A report in opposition to the passage of H. R. No. 1362 was sub- 
mitted and approved. This bill pertains to Railroad Employee Benefits, 
The Chapter also considered the Bulwinkle Bill, H. R. 2536. 





San Francisco Regional Chapter 


The San Francisco Regional Chapter at their meeting in June took 


action on the following bills: 


H. R. 2406—recommended that its opposition be made known to the 


National Association. 
H. R. 2536—advocated passing same. 


H. R. 2602—recommended Chapter indicate its opposition to same. 
On September 6th the San Francisco Regional Chapter elected the 


following officers for the ensuing year: 


Chairman 


Mr. J. B. Costello, 
General Traffic Manager 
Sperry Flour Company 
180 New Montgomery St. 
San Francisco, California 


Vice-Chairman 


Mr. Marvin Handler, Attorney 
465 California St. 
San Francisco, California 


Secretary-Treasurer 


Mr. James H. Morrison 
Railroad Commission, State of California 
State Building, Civie Center 

San Francisco, California 
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The following were elected members of the Executive Committee: 


Mr. P. Steele Labagh, Commerce Attorney 
California Packing Corporation 

101 California Street 

San Francisco, California 





Mr. Starr Thomas 

A. T. & S. F. Ry. Co. 

114 Sansome Street 

San Francisco, California 

Mr. J. J. Deuel, Director 

California Farm Bureau Federation 
2161 Alston Way 

Berkeley, California 


sub- Mr. M. J. McCarthy 


fits. 260 California Street 
San Francisco, California 





Southern California Chapter 


took At the June meeting of the Southern California Chapter of the 
Association, the following action was taken: 
A resolution was passed favoring the Bulwinkle Bill, H. R. 2536— 


the copies of the Resolution were sent to Southern California Congressmen 
and Senators. ; 
In connection with Administrative Procedure Bills, 8. 7 and H. R. 
1203, the resolution quoted below was passed : 
ame. 
- the ‘*That the Interstate Commerce Commission over a period of 


58 years has evolved a satisfactory system of procedure and repre- 
sentation of all parties; that it has accorded due process and fair 
hearing to everybody that appears or is interested in its proceedings ; 
and that that system, which has proved to be so satisfactory, should 
not be changed; and therefore, that we recommend that the Inter- 
state Commerce Commission be exempted from the scope of this 
proposed legislation.’’ 











I. G. Bloom, (A) 200 Washington Trust 
Building, Washington, Pennsylvania. 


Louis Boehm, (A) 60 Broad Street, New 
York 4, N. Y. 


Lloyd N. Bright, (B) Frt. Rate Clerk, 
Rock Island Lines, 1200 Fidelity Build- 
ing, Kansas City 6, Missouri. 


John A. Chitwood, (B) Chf. Transp. 
Engr., American Traffic Institute, Inc., 
J South Dearborn St., Chicago 5, 

inois. 


. Crooks, (A) 310% Fourth 
ausau, Wisconsin. 


Clayton 
Street, 


Oliver T. Cunnings, (B) 7201 West Fort 
Street, Detroit, Michigan. 


Charles V. Dickinson, (B) T. M., Cono- 
way Cooper Co., 4545 N. Huntington 
Drive, Los Angeles, California. 


Wm. A. Disque, (A) Raleigh Hotel, 
Washington, D. C. 


Harold F. Hanson, (B) 5757 South Mor- 
gan Street, Chicago, Illinois. 


List of New Members * 


H. M. Havner, (A) 641 Insurance Ex. 
change Bldg., Des Moines, Iowa. 

M. B. Holifield, (A) Assistant Attorney 
General, Office of the Attorney Gen- 
eral of Ky., Frankfort Kentucky. 

Philip C. Jones, (A) 1075 Subway Ter- 
minal Building, 417 South Hill Street, 
Los Angeles 13, California. 

Mendel A. Keith, (B) G. T. M., Inter- 
national Derrick & Equipment Co., 875 
Michigan Avenue, Columbus 8. Ohio. 

Warren T. Scott, (B) 20 Hillside Road, 
Elizabeth, N. J. 

Helen G. Sill, (B) 219 North Main St, 
Waupaca, Wisconsin. 

William H. Taylor, Jr., (B) T. M., Lam- 
bert Pharmacal Company, 2117 Frank- 
lin Avenue, St. Louis 6, Missouri. 

Chester C. Thompson, (B) President, The 
American Waterways Operators, Inc., 
Suite 312—1319 F Street, N. W., Wash- 
ington 4, D. C. 

Charles W. Yerka, (A) 405 International 
Bldg., Washington 4, D. C. 


REINSTATED AS MEMBERS 


William J. Quinn, (A) Minneapolis, St. 
Paul & S. S. Marie RR. Co., Box 1109, 
Minneapolis 2, Minnesota. 


Herbert L. Smith, (A) Littlefield Build- 
ing, Austin 15, Texas. 


MEMBERSHIP RESUMED—FORMERLY IN MILITARY SERVICE 


Warren G. Elliott, (A) Chesapeake & 
Ohio Railway, 1500 First & Merchants 
Bank Bldg., Richmond, Virginia. 


* Elected to membership in October, 1945. 
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